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The Trustee in Bankruptcy and the Hongkong Bank of Canada
apply pursuant to s. 95 of the Bankruptcy Act, R S.C. 1985, c. B-3
to set aside a distress sale of the bankrupt's assets which
occurred two days prior to the making of bankruptcy and receiving

orders in this proceedi ng by Master Patterson on January 10, 1992.

The Hongkong Bank of Canada hel d a General Security Agreenent,

a general assignnent of book debts, and a s. 178 Bank Act security
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inrelation to the bankrupt. It appointed Price Waterhouse Limted
as receiver of the bankrupt on Decenber 19, 1991 under the
authority of the GCeneral Security Agreenent when the bankrupt
failed to nmeet a demand by the bank for paynent of nonies due.
Master Patterson appointed Price Waterhouse Limted as trustee in

bankruptcy on January 10, 1992.

Wai Kin Wong is the sole officer, director and sharehol der of

t he bankrupt.

ZomParelli Construction Ltd. was the bankrupt's landlord. It

engaged Elite Bailiff Services Itd. to seize the bankrupt's assets

under a distress warrant for overdue rent and to sell those assets.

Elite sold themto G no Ferranato.

| SSUES

There are two principal issues in this application:

1. Do the provisions of s. 95 of the Bankruptcy Act render

the sale void as a deened fraudul ent preference?

1992 CanLll 203 (BC S.C.)



2. If the sale is void, can the Trustee recover the assets
under ss. 98(1) & (2) of the Act or is it limted by s.

98(3) to recovery of the sale proceeds only?

| have decided that the sale is void and that the Trustee can
recover the assets rather than just the sale proceeds. It is,
t herefore, unnecessary for ne to decide an additional issue raised
by t he applicants nanely, whether the distress was rendered invalid

when the | andl ord changed the | ocks on the preni ses.

RELEVANT ENACTMENTS

Section 95 of the Act provides:

95. (1) Every conveyance or transfer of
property or charge thereon nmade, every paynent
made, every obligation incurred and every
judicial proceeding taken or suffered by any
i nsol vent person in favour of any creditor or
of any person in trust for any creditor with a
viewto giving that creditor a preference over
the other creditors shall, if the person
maki ng, incurring, taking, paying or suffering
it becones bankrupt within three nonths after
t he date of making, incurring, taking, paying
or suffering it, be deened fraudul ent and void
as against the trustee in the bankruptcy.

(2) Were any conveyance, transfer
char ge, paynment , obligation or judicial
proceedi ng nentioned in subsection (1) has the
effect of giving any creditor a preference
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over other creditors, or over any one or nore
of themit shall be presuned, in the absence
of evidence to the contrary, to have been
made, incurred, taken, paid or suffered with a
view to giving the creditor a preference over
other creditors, whether or not it was nmade
voluntarily or under pressure and evi dence of
pressure shall not be adm ssible to support
t he transacti on.

(3) For the purposes of this section
t he expression "creditor"” includes a surety or
guarantor for the debt due to the creditor.
RS, c. B3, s. 73.

| f the transaction or process is void then s. 98 applies. It

reads as fol |l ows:

98. (1) \Were a person has acquired property
of a bankrupt under a transaction that is void
or under a voidable transaction that is set
asi de and has sold, disposed of, realized or
collected the property or any part thereof,
the noney or other proceeds, whether further
di sposed of or not, shall be deened the
property of the trustee.

(2) The trustee may recover the property
or the value thereof or the noney or proceeds
therefromfromthe person who acquired it from
t he bankrupt or from any other person to whom
he may have resold, transferred or paid over
the proceeds of the property as fully and
effectually as the trustee ~could have
recovered the property if it had not been so
sol d, disposed of, realized or coll ected.

(3) Notw thstanding subsection (1),
where any person to whomthe property has been
sol d or di sposed of has paid or given therefor
i n good faith adequat e val uabl e consi derati on,
he is not subject to the operation of this
section but the trustee's recourse shall be
solely against the person entering into the
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transaction with the bankrupt for recovery of
the consideration so paid or given or the
val ue thereof.

(4) \Were the consideration payable for
or on any sale or resale of the property or
any part thereof remains unsatisfied, the
trustee is subrogated to the rights of the
vendor to conpel paynment or satisfaction.
RS., c. B-3, s. 76 [ Enphasis added].

The definition of the key phrase in ss. 3 "adequate val uabl e

consi deration” can found in s. 97(2):

(2) The expression "adequate valuable
consideration” in paragraph (1)(c) neans a
consideration of fair and reasonable noney
value with relation to that of the property
conveyed, assigned or transferred, and in
par agraph (1) (d) means a consideration of fair
and reasonable noney value with relation to
the known or reasonably to be anticipated
benefits  of the contract, dealing or
transacti on.

Section 70(1) gives precedence to receiving orders and

assignments in bankruptcy in these terns:

(1) Every receiving order and every
assi gnment made i n pursuance of this Act takes

precedence over all j udi ci al or other
attachnents, garni shnents, certificates having
t he ef f ect of j udgnent s, j udgnent s,

certificates of judgment, judgnments operating
as hypothecs, executions or other process
agai nst the property of a bankrupt, except
those that have been conpletely executed by
paynent to the creditor or his agent, and
except the rights of a secured creditor.
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The principal contention advanced on behalf of the |andlord
and bailiff is that since the distress of the assets occurred in
August, 1991, nore than three nonths before the receiving order,

and the proceeds of the distress sale were paid before that order

was made:

1. t he process falls outside the three nonth period provi ded
ins. 95(1);

2. it was "conpl etely executed" within the nmeaning of s. 70;
and,

3. t he presunption of fraudul ent preference under s. 95(2)
is rebutted by the fact that distress was taken several
nont hs bef ore bankruptcy.

FACTS

The facts are:

1. The bankrupt was a small boat manufacturer carrying on

busi ness on property in Surrey owned by the | andl ord.
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When t he bankrupt fell into arrears of rent in the anmount
of $111,791.70, the landlord had the bailiff levy a
di stress against the bankrupt's assets on the |eased

prem ses. The distress warrant is dated August 6, 1991.

Di scussi ons between the representatives of the bankrupt
and the landlord resulted in an understanding that the
bankrupt would pay $50,000 by October 1991 and the
| andl ord would take no steps to sell the assets. The
bailiff did not renpbve any of the assets from the

prem ses.

On Decenber 10, 1991 the bank issued a demand to the
bankrupt for paynment of $305,000. On Decenber 19, having
recei ved no paynent, the bank appointed Price Waterhouse

Limted as recei ver under the General Security Agreenent.

The bankrupt ceased busi ness in m d-Decenber.

The receiver changed the locks on the prem ses on

Decenber 23, as part of taking control of the business

and gave a copy of the keys to the |andl ord.

1992 CanLll 203 (BC S.C.)



10.

11.

On the landlord's instructions the bailiff changed the
| ocks again later that day but did not inform the

receiver.

When the receiver returned to the prem ses on January 6,

1992 he found the | ocks changed.

The bailiff says it warned the receiver that it was goi ng

to sell the assets under a distress warrant.

The recei ver di sagrees and says his solicitor was i nduced
by the bailiff to believe that the application for
receiving order could be safely be made on January 10,
when in fact the bailiff intended to sell the assets
bef orehand and did so on January 8. Had the receiver
known of the bailiff's true intentions, the application

woul d have been brought ahead.

G no Ferranato, the buyer, first |ooked at the assets on
Decenber 16, 1991. The next dealings he had with the
| andl ord and bailiff were on January 8. They were eager
to make a sale in order to recover what rent they could
bef ore bankruptcy. The deal with the buyer was nmade on
a single day. The buyer paid $71,000 plus tax for the

assets.
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12.

13.

14.

The bailiff produced two appraisals:

(a) Marvel Auctions Ltd. purporting to be nade on
January 3, sworn on January 9, expressing an

opi nion of value in the anbunt of $70, 130;

(b) Auctogon Sales Corp. (a related conpany of the
plaintiff's) purporting to be nade on January 2,

al so sworn on January 9, giving a val ue of $69, 100.

Section 8 of the Rent Distress Act, R S.B.C. 1979, c.
362, requires that two appraisal s nust be obtai ned before

sal e and that they nust be sworn.

The assets consist of office furnishings and equi pnent,

manuf act uri ng equi prment, shop tools, forklifts, and 63

boats in various stages of conpletion.

The applicant's filed the foll owi ng evidence of val ue:

(a) Coopers & Lybrand valuation dated January 20:
apprai sing the "hard" assets at $103, 330;
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(b) United Welco Auctions Ltd. valuation dated January
20 giving a value of $50,000 for the 63 boats

al one; and,

(c) afirmoffer fromKaiser International Devel opnent
Ltd. dated January 24 to buy the assets for
$150, 000.

ANALYSI S

Pr ef er ence

The landlord and bailiff argue that since the distress was
| evied on August 6, 1991 the process fell outside the three nonth
period set by s. 95(1). The fact that the sale pursuant to the
distress occurred within the period does not invalidate the
process. They refer to a nunber of cases where the courts have
upheld the validity of |ending transactions where the nonies were
advanced before or during the period and security was given after
t he period began: Re Bl enkarn Planer Limted (1958), 37 C.B.R 147
(B.C.S.C); Re Mac-Wall Contracting Limted (1970), 14 C B R
(N.S.) 52 (Ont. S.C.); Re Viteway Natural Foods Ltd. (1986), 63
CB.R (NS) 157 (B.C.S.C.); and Re Port Hardy Properties Ltd.
(1985), 56 C.B.R (N.S.) 117 (B.C.C.A).
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In those cases the presunption of fraudul ent preference was
rebutted by a denonstration that the | endi ng was bona fide and the
security was a legitimate part of that |ending; therefore, the

security was not granted "with a view' to giving a preference.

| find that those cases are not anal ogous to the circunstances
at Dbar. The facts in the instant case plainly show that the
| andl ord and bailiff nmade the sale in a great hurry precisely for
t he purpose of getting paid before other creditors. This is wholly
unlike a | ending transaction for purposes related to the business

of the bankrupt.

The contention that the distress taken in August established
a preference in favour of the landlord at that point cannot hol d.
Wiile it is true that the distress was never formally rel eased, the
| andl ord took no steps to conplete the process by selling the
assets until bankruptcy was i mmnent. The landlord was quite
content to stay its hand and await the outcone of the bankrupt's
efforts to save its business. | find that the distress was not
conplete until the sale occurred and that, therefore, the process
is caught by the three nonth rule. Section 70 exenpts from
bankruptcy those processes "conpletely executed" before receiving

orders are nade. Distress is not conpletely executed until the
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proceeds of sale are in the hands of the bailiff: Re Southern Fried

Foods Ltd. (1976), 21 C.B.R (N.S.) 267 (Ont. S.C.) at p. 269.

Distress in this case was conpletely executed two days prior
to bankruptcy, but the timng does not assist the landlord. The
British Colunbia Court of Appeal has held that the three nonth rule
in s. 95 takes precedence over s. 70(1), so that even conpletely
execut ed processes come wthin s. 95 In Thorne, Ernst & Wi nney
Inc. v. Gazzola (1986), 60 D.L.R (4d) 590 (B.C.C. A ), Hi nkson J. A
said at p. 594:

Wien s. 70 and 95 are read i n the context
of the Act as a whole, in ny opinion, while s.
70(1) is wunqualified, it 1is nevertheless
subject to the provisions of s. 95 when the
bankruptcy occurs within three nonths after
the conpletely executed transaction.

Where the effect of a distress is to grant a preference to a
landlord, it falls upon him to rebut the presunption of a
fraudul ent preference by showing that it was not his intention by
taking the process to achieve a preference. In this case, the
| andl ord did not conpletely execute the distress until after the
three nonth period began and so it is unable to take advantage of
s. 70(1). Gazzola, supra, stands for the further proposition that
the party obtaining the preference bears the onus of rebutting the

presunption of intent under s. 95(2): see p. 595. As earlier
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stated, the conpletion of the process at the tine and in the way it
was done nakes it obvious that the landlord intended to get the
junp on the other creditors. The fact that the process began
several nonths earlier does not help the landlord in rebutting the
presunption. What is relevant is the landlord' s intention at the
time that the inpugned process is conpleted. In this case the
| andl ord's intention obviously changed fromthe point at which he
was prepared to accept a paynent fromthe bankrupt and to hold the
di stress in abeyance; it changed in a hurry so that the landlord
could obtain a preference - the very thing that s. 95 was desi gned

to prevent. For these reasons | hold that the sale is void.

Recovery: Assets or Proceeds?

The question to be determ ned is whether M. Ferranato paid a
fair and reasonable noney value for the assets as the phrase
"adequat e val uabl e consideration” is defined in s. 97(2). If he
did the trustee can recover only the proceeds of sale from the
| andl ord or its agent, the bailiff; if he did not, then the trustee

can recover the assets thensel ves.

What value is fair and reasonable can vary wth the
ci rcunstances. In Westi nghouse (Canada) Limted v. Caldwell

(1979), 31 CB.R (N S.) 276 (B.C.S.C.) Taylor J. (as he then was)
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construed the words "fair and reasonabl e rel ative val ue" as used in
S. 4(1) of the Fraudulent Preferences Act, R S.B.C 1960, c. 156,
in such a way as to accommopdate different conditions of sale. He
rejected the contention that the phrase was equival ent to "market
val ue". He observed at p. 286 that a forced sale of assets by a
debtor on the brink of insolvency is less likely to fetch as good
a price as one conducted "w thout duress and by a sol vent owner"

and held that a less than narket price but one that night
reasonably be expected given the conditions, was sufficient to

conply with that Act.

The landlord, bailiff and M. Ferranato argue that the sale
shoul d stand because the price was reasonable for a quick distress

sal e.

| amunable to apply the reasoning in Westinghouse, supra, to
t hese facts because the I andlord and bailiff created the conditions
of sale that they now use to explain the price paid for the assets.
There is no evidence that other buyers were sought or that the
assets were otherw se exposed to the market. M. Ferranato was
persuaded to buy them in one day. The circunstances show great
haste. The tine pressure on the vendors occurred because of their
desire to acconplish the sale and obtain a preference which the

Bankruptcy Act deens fraudulent. Hasty action taken in pursuance
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of a fraud cannot justify a price | ower than that which woul d have

been obtained in a nore orderly sale.

Counsel referred to Cameron v. Eldorado Properties Ltd.
(1980), 22 B.C.L.R 175 (S.C.) at p. 180, where Locke J. (as he
then was) referred with approval to the follow ng passage taken

from13 Hals. (4th) 185-6, para. 372:

"The di strainor is not bound to cal cul ate
very nicely the value of the property seized.
He must take (due) care that a reasonable
proportion is kept between the value of the
property and the sumfor which he entitled to
t ake".

That was a case for damages against a landlord for irregular
di stress. At bar the problem of value does not go to the
regularity of the distress. The standard for determ nation hereis
that set by the Bankruptcy Act, in particular, s. 98(3) "adequate
val uabl e consideration" and which is defined in s. 97(2) as "fair

and reasonabl e noney val ue".

Each side challenges the other's evidence of value. Wile |
am suspicious of the genuineness of the bailiff's appraisals, |
find that the applicant's val uation done by Coopers & Lybrand can
al so be questioned on the basis that the value assunes that the

machi nery could be used in a fibreglass noul di ng process which M.
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Wbng, the principal of the bankrupt, controls. He may not permt
a buyer to use the process. The other valuation by United
Apprai sals deals only with the boats. As such it is inconplete and
| eaves nme to guess at the value of the bal ance of the assets. The
nost reliabl e evidence cones fromthe unconditional offer by Kaiser
| nt ernati onal Devel opnents Ltd. to buy the assets for $150, 000. |

accept that as the value of the assets.

The finding that the assets are worth $150,000 makes it
i npossible to say that the bailiff sold the assets for adequate
val uabl e consideration. An arnms length offer for tw ce the anount
pai d shows how unreasonabl e and i nadequate the consi deration was.
In the result, | hold that the Trustee can recover the assets

t hensel ves.

The applicants ask for special costs because of the
ci rcunst ances of the sale and, in particular, the bailiff's all eged
trick in msleading counsel for the bank in order to get tine to
sell the assets before bankruptcy. | give the applicants the

option of taking an order for costs at Scale 3 or speaking further

to a claimfor special costs. |If the latter course is taken, they
will have to provide the court with a basis for resolving the
conflicting versions on the affidavits. | amunable to decide on

the present state of the evidence whether the bailiff engaged in
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sharp practice. The parties have |eave to cross-exam ne

deponents who swore affidavits addressing that subject.

There shall be judgnment accordingly.

“I AN DONALD, J."

Vancouver, B.C.
March 5, 1992

t he
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