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[1] This is an action for spousal naintenance and
reapportionnent of assets under the Family Relations Act R S. B. C.
1996, c. 128. R WB. and R M B. have been married for 28 years
and neither has yet sought a divorce. There having been no
triggering event prior to trial, | declared there to be no
reasonabl e prospect of reconciliation pursuant to section 57 of
t he Family Relations Act at the close of trial on June 5, 1998, at

t he request of both counsel.

[2] R MB. is 51, RWB. 48. Both worked full-tine throughout
the marriage, except for short periods which were by mnutual
consent. All aspects of the marriage were viewed by both as a
shared and joint enterprise. Both shared donmestic duties.

Al t hough each kept a separate bank account, they shared
expenses with R WB. paying the nortgage, taxes and the house

i nsurance, and R M B. paying for household itens, groceries,

phone and hydro.

[3] In 1970, RWB., realizing that working in a mll would
not provide a secure future, took six nonths off, accepted
unenpl oynment i nsurance and took an electrician's course. He
now hol ds a good job with Chubb Security. R MB., who had been
at hone for nine nonths following the birth of their daughter,
went back to work full-time while R WB. took the course, but
it is not seriously suggested she woul d have done ot herw se

within a short period in any event.
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[4] R MB., who has a Gade 9 education, took short periods
off work at the birth of their two children in 1966 and 1971
but ot herwi se worked steadily, other than a three year period
bet ween 1975 and 1987 when she stayed hone to | ook after the
children. It is not disputed that she returned to the work
force in a better position, with union security and at a hi gher
rate of pay than when she had left. R MB. has worked in the
brewery business for many years, doing, as she puts it, "man's
work for man's pay." She worked at St. Mchelle Wneries from
1978 - 1990, was laid off for six nonths, then worked at
Labatt's Breweries until 1995. She was then laid off,
accepting a | unp sum severance paynent of about $20, 000 rat her

than choosing to remain at Labatt's on an on-call basis.

[5] R MB. is now enployed on an on-call basis by Brewers
Distributors Limted which requires her to work irregular and
unpredi ctabl e shifts and to check in several tines daily by
phone. Her job involves fairly heavy | abour, nmanoeuvering beer
kegs and | oadi ng cases of beer. She never turns down shifts,
but due to no longer having full-time work, her income has
suffered. She expects, as jobs cone available by attrition, to
get a full-time job in the future and in fact she wll
eventual |y be guaranteed a position by reason of seniority once
one cones avail able. Al though she has | ooked for other
positions, she was only offered m ni num wage or slightly

hi gher, with no guarantee of |ong term or pernmanent enpl oynent.

Her union wage is considerably higher at $23.48/ hour with a
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shift differential. She does not want to give this up, nor
does she wish to relinquish the potential for full-time work at
the brewery, so she remains at Brewers Distributors Limted on

an on-call basis.

[6] R MB.'s union business agent, M. Sutherland, filed an
affidavit stating that there will be three or four early
retirements this year allowing RMB. to nove upwards on the
seniority list, but he does not anticipate new full-tine
positions com ng available for a person in her position in the

f oreseeabl e future.

[7] The parties' respective |evels of earnings were not

di vergent to any great extent during the marriage, with

R WB.'s being $5,000 - $10, 000 higher. For instance, in 1993,
R WB. nmade $53,783; Ms. $41,490. 1In 1994, he rmade $49, 730;
she nmade $43,070. This is reflective of the pattern throughout
the marriage. However, following RMB.'s lay-off from
Labatt's in 1995, the |evels of income becane nore disparate:

R WB. nade $54,924.00; R M B. nade $38,487.00; in 1996 he nade
$61, 487; she made $21,822.00. In 1997, he nade $72, 005
(including a one-tinme buy-out of a stock option of $11, 000),

she made $35, 735. 97.

[8] The parties separated briefly in 1995, and then finally in
Decenber of 1996 when R WB. noved in with his girlfriend. He
continued to pay the nortgage on the matrinonial honme and

R MB. continued to live in it until it was sold in July of
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1997. Both now live in rental properties, and neither lives an
extravagant lifestyle. R MB.'s only nmjor expenditure has
been the $20,000 she lent their son to help with his business.
R WB., who shares sone expenses with his girlfriend but bears
the majority of the |larger expenses for both of them has taken

a vacation to Mexi co.

[9] There is no separation agreenent. The parties have
resol ved nany issues thensel ves, and both appeared to nme to be
honest, well-intentioned people who bear each other no il
will. They each received about $200,000 fromthe sale of the
matri noni al hone. R WB. bought some of the furniture and
famly cars and paid RMB. half. R MB. presently owns no
furniture. Although both parties seemed to have points they
wanted to make during their evidence with respect to the
smal | er assets, in the end nothing turned on them It is not
seriously disputed that the assets were fairly and jointly
val ued and split 50-50. | do not intend to deal further with

them except for the specific itenms raised in argunent.

[10] In RMB."s nanme are RRSP funds of $119,219.51 and pensi on
funds of $5,960.00. In RWB.'s nane are RRSP funds of $51, 092
and pension funds of $48,000 (this figure, provided to the

def endant from his enployer is thought to be in error as it was
about $12,000 | ower |ast year. |If there is an error, | wll

| eave its significance to counsel).
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[11] R WB. has taken his share of the funds fromthe

mat ri noni al hone, has bought a small rental property and
invested the rest in high return nmutual funds. R M B. has kept
her portion in a safe investnment giving very little return.

She testified she does not wish to spend any noney until she

knows what her situation will be following this litigation.

[12] I n Septenber of 1997 R M B. brought an application for

i nteri mspousal maintenance and was successful, receiving

$1, 200/ month to trial. Since that tine, R WB. has renoved her
fromhis medical and dental coverage, substituting his
girlfriend, and has substituted his Estate for her nanme as the

beneficiary of his pension.

| SSUES

[13] R M B. seeks permanent spousal maintenance in the anount
of $1,200 per nmonth, subject to a significant change of

ci rcunst ances such as retaining full-time enploynent at her
former income level. Although her incone has gone up slightly
since the interimaward, her counsel argues that she no | onger
has her husband's nedical/dental coverage and as well will have
to secure the award by paying for |ife insurance on her

husband.

[14] R M B. al so seeks reapportionnment of the RRSPs, in that
t he $20, 000 severance pay from Labatt's was at least in part an
incentive to | eave and shoul d not be considered a fam |y asset.

As well, she argues that the pay is related to her having to
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move to on-call work and shoul d be awarded to her to cushi on

t he inconvenience and difficulty of that |ifestyle.

[15] R M B. seeks half the stock option buy-out received by
R WB. in 1997, and half the tax refunds received by R WB. as
a result of his use of tax |osses fromtheir joint investnents.
The def endant agrees he should share the tax refunds, which

are about $7, 000. 00.

FAMILY RELATIONS ACT and DIVORCE ACT

[ 16] Al though the action is brought under the Family Relations Act,
both parties argued the question of maintenance based solely on
section 15.2(4) and (6) of theDivorceAct, R S.C. 1985, c. 3
(2nd Supp.).

[17] Section 89 of the Family Relations Act reads:

(1) A spouse is responsible and Iiable for the
support and nai nt enance of the other spouse
having regard to the foll ow ng

(a) the role of each spouse in their famly;

(b) an express or inplied agreenment between the
spouses that one has the responsibility to
support and mai ntain the other

(d) the ability and capacity of, and the
reasonabl e efforts made by, either or both
spouses to support thensel ves

(e) econom c circunstances

(2) Except as provided in subsection (1), a spouse
or former spouse is required to be self
sufficient inrelation to the other spouse or
fornmer spouse.
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Section 93(2) reads:

(2)

| f a spouse or child will be living separate and
apart fromthe spouse or parent agai nst whomthe
application is made, the court may, as it

consi ders appropriate, adjust the amount of its
order under subsection (1) to take into account
t he needs, nmeans, capacities and econom c

ci rcunst ances of each spouse, parent or child,

i ncl udi ng the follow ng:

(a) the effect on the earning capacity of each
spouse arising fromresponsibilities assuned by
each spouse during cohabitation:

(b) any other source of support and mai ntenance
for the applicant spouse or children;

(c) the desirability of the applicant
spouse or child having special assistance
to achi eve financial independence fromthe
spouse or parent agai nst whomthe
application is made;

(d) the obligation of the spouse or parent
agai nst whom application is made to support
anot her person;

(e) the capacity and reasonabl e prospects of a
spouse or child obtaining an education or
trai ni ng.

[ 18] The rel evant subsections of section 15.2(4) and (6) of the

Divorce Act r ead:

(4)

I n maki ng an order under subsection (1)..., the
court shall take into consideration the
condi ti on, neans, needs and ot her circunstances
of each spouse, including

(a) the length of time the spouses cohabit ed;

(b) the functions perforned by each spouse
during cohabitation;
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(6) An order made under subsection (1)...that
provi des for the support of a spouse should

a) recogni ze any econom ¢ advant ages or

di sadvant ages to the spouses arising fromthe
marriage or its breakdown;

(c) relieve any econom c hardship of the

spouses arising fromthe breakdown of the

marriage: and

(d) in so far as practicable, pronote the

econoni ¢ sel f-sufficiency of each spouse within

a reasonabl e period of tine.
[ 19] Notw t hst andi ng the pl eadi ngs, counsel concentrated their
respective argunents on the meani ng of "econom c
di sadvantages...arising fromthe marriage or its breakdown" and
"econom ¢ hardship arising fromthe breakdown of the marriage,"

phrases which are found in the Divorce Act, but not the Family

Relations Act.

[ 20] | nHarrisv. Harris (1994), 7 RF.L. (4th) 91 (B.C.S.C.) the
case upon which the plaintiff relies in support of her claim
for permanent spousal maintenance, proceedi ngs were brought
under bot h t he Family Relations Act and t he Divorce Act. The | earned
trial judge said, at page 93:

This application cones under the Divorce Act and,
alternatively, the Famly Relations Act. Parties are
not required to elect one or the other but it does
seemto ne they cannot conduct proceedings as if they
wer e somehow a snorgasbord.

Section 61 of the Fam |y Relations Act puts that Act
subject to the Divorce Act in matters for mai ntenance
and support, so absent any argunment to the contrary,

| proceed, as seens to be the commobn course, under
the Divorce Act.
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[ 21] | n Stuartv. Stuart (1996), 22 RF.L. (4th) 26 (B.C.C A ), the
plaintiff sought support pursuant to the Family Relations Act, but
had al so brought a petition for Divorce. The nmgjority

consi dered the support application as pleaded pursuant to the

Family Relations Act, and to be governed solely by that Act. The

C.J.B.C., dissenting, said, at page 31:

As to the pleadings, Madam Justice Southin has quoted
the rel evant provisions of the Divorce Act and the
Fam |y Relations Act and | need not repeat them The
wi f e brought proceedi ngs under both of those
statutes. First she brought proceedi ngs under the

Di vorce Act for a decree of divorce. 1In her

Petition, she clained spousal mmi ntenance. The

di vorce was granted. Second, in an action, she also
sought the usual renedies provided by the Famly

Rel ations Act, including the division of famly
assets. Both proceedings were before the trial

judge. In ny view, because she brought proceedi ngs
under the Divorce Act, the court is entitled to
exercise the corollary jurisdiction found in that

Act. The trial judge was not confined to just the
Fam |y Rel ati ons Act, which provides what L'Heureux-
Dube J. in Mge (at pp. 860-61), describes as a
strict "self-sufficiency" nodel. (enphasis m ne)

Madam Justice Southin, witing for the mpgjority, said at page
39:

Even if the British Colunbia statute coul d be taken,
despite the enphasi zed words of section 57(2), as having a
conpensatory nodel, rather than a self-sufficiency nodel
there is no separate head of relief in either statute for
"conpensat ory spousal support” and Madam Justice

L' Heur eux- Dube did not say that there was. She was sinply
addressing the factors which, under the federal Act, are
to be taken into account in determ ning support and the
wei ght to be given to each. (enphasis m ne)

[ 22] What these excerpts make clear is that there are different

consi derations for each Act, and the two are not
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i nt erchangeabl e, although there is clearly sone overlap and
commonal ity of approach. |In the case before ne, as | have
said, the action is brought solely under the Family Relations Act
but argument was focussed solely on the Divorce Act. Nearly all
of the cases given to nme by counsel on the issue of spousal

mai nt enance were based on the Divorce Act, rather than the Family
Relations Act, (anong them Meyers v. Meyers (1995), 17 R F. L. (4th)
298 (B.C.C. A); Keyesv.Keyes (1996), 17 R F. L. (4th) 201
(N.S.S.C.); OHarav.O'Hara (1995), 15 R F.L. (4th) 408
(N.B.QB.), Leekv.Leek, [1994] B.C.J. No. 659 (S.C.) (Q): Gillv.
Gill, [1995] B.C.J. No. 2215 (S.C.) (Q); Fernandezv. Fernandez,
[1996] B.C.J. No. 817 (S.C.) (Q); Giraud v Giraud, [1997] B.C.J.
No. 2717 (C. A) (Q); Merrell v. Merrell (1996), 21 R F.L. (4th) 88
(B.C. S.C); McGrath v. Holmes (1995), 10 R F. L. (4th) 161
(NWT.C A ); andReardigan v. Reardigan (1994), 1 R F.L. (4th)

261 (Nfld. S.C.)). None of the cases which were referred to ne
fromBritish Colunbia were brought sol ely under the Family
Relations Act. I n Newson v. Newson (1993), 78 B.C.L.R (2d) 35
(B.C.C.A), the Court proceeded by consent on the basis that
the factors in the Divorce Act and Family Relations Act were t he sane
but noted that the circunstances were unusual, and specifically
declined to pronounce on the correctness of the proposition.

In that case, however, there were concurrent divorce

pr oceedi ngs.

[23] In a general sense, the Family Relations Act woul d favour the

defendant in its enphasis on self-sufficiency. The Divorce Act

1998 CanLll 6854 (BC S.C.)



R.M.B. v. RW.B. Page: 12

allows the plaintiff to make the argunments on di sadvant ages and
har dshi ps which were presented to nme, and together with the
anal ysi s contai ned i n Moge v. Moge (1992), 43 RF.L. (3d) 345
(S.C.C.) gives less enphasis to self-sufficiency and allows for

a conpensatory schene of spousal maintenance.

[24] As | recall the oral argunment, counsel for the plaintiff
briefly referred to her m staken assunption that the defendant
woul d have applied for a divorce by the date of trial as the
reason for concentrating her argunent on the Divorce Act, and no
i ssue was taken by counsel for the defendant, who al so focussed
argument on the Divorce Act provisions. After a consideration of
the cases, | amof the view that such an approach is incorrect,
given that there is no Divorce proceeding. | have considered
sending this back to counsel for witten subm ssions on the
Family Relations Act, but after considering the issues in the
case, | amconpelled to a result which would not differ

regardl ess of whether it is decided under the Divorce Act or the

Family Relations Act.

ENTI TLEMENT TO SPOUSAL NMAI NTENANCE

[ 25] The basis upon which the interimaward for spousal

mai nt enance was nade is the basis upon which R M B. seeks a
conti nuance of that anount before ne. It is succinctly stated
in the Masters' reasons, in which she foll owed Harris, supra, a

deci sion of this court:
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...in a marriage of 27 years where both parties have
wor ked and where there has been in recent years a
significant disparity of incone between the parties,
the plaintiff is econom cally disadvantaged as a
result of the breakdown of the marriage; she no
| onger has the pooled inconme of two spouses to rely
on.
[ 26] The respondent argues that the disadvantage or the
har dshi p now bei ng experi enced by the requesting spouse nust
have a causal link to events within the narriage or to the
breakdown of the marriage. Here there is none, the plaintiff's
econoni ¢ state having been brought about by a l|lay-off at
Labatt's and her present |evel of enploynent at Brewers

Di stributors Limted.

[27] In all the cases referred to, there was a finding by the
trial judge that the wife's enpl oynent capacity or
opportunities were sonehow conprom sed by the marriage, or that
her econonic status was adversely and directly affected by the
breakdown of the marriage itself. |nHarris, where the claim
for mai ntenance was brought under the Divorce Act, the Court
found that the breakdown of the nmarriage was a cause of
hardship to the wife in that she was forced to borrow noney in
order to survive. There, however, the proceeds fromthe sale
of the assets was described as mnimal. Notw thstanding the
wi fe's need, maintenance was set at a | ow amount for a fixed
period of three years, the judge ultimately putting the
princi pl e of i ndependence ahead of pernmanent subsidy of the

wi fe by the husband.
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[28] In the circunstances before ne, | can find no causal

rel ati onship between R MB.'s present position and either the
marriage or its breakdown. Counsel suggested R WB.'s decision
to take his electrician's course and R M B.'s consequent return
to work shows a causal |ink between an event in the marriage
and the present situation. However, R MB.'s subsequent work
status was marked by better job prospects and increased pay.

R WB.'s decision to retrain now works to his advantage, but
there is no correspondi ng di sadvantage to R MB., nor is there
any hardship arising fromthat event. Therefore, even if |
were considering this action solely under the Divorce Act, which
woul d be the avenue nost favourable to the plaintiff, | could
not find a basis upon which to order conpensatory mai ntenance,
that i s maintenance based upon a di sadvant age caused by the
marriage or its breakdown or a hardship caused by the breakdown

of the marriage.

[29] Notwi thstanding that the plaintiff cannot show a

di sadvantage arising out of the marriage, or a hardship arising
out of the breakdown, the court nust still strive to pronote

t he equi table sharing of the econom c consequences of narital
separation. This necessitates, under the Divorce Act, an

exam nation of the conditions, nmeans, needs of each spouse,
together with the other factors listed in section 15.2(4).

Under t he Family Relations Act, the court nust consi der the needs,
nmeans, capacities and econom c circunstances of each spouse,

and the other factors in section 89 and 93(2).
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[30] Here, the assets have been divided fairly (subject to ny
rulings on RRSP and stock options), and each spouse w || be
left with about $300, 000 worth of assets. Neither maintains a
subsi stence standard of living. As well, although | have not
been asked to rule on any issues specifically relating to
pensions, it is not disputed that R MB. stands to share in the
def endant's pension by virtue of the provisions of the Family

Relations Act.

[ 31] However, a conparison of the respective Property and

Fi nanci al Statements shows that R WB. ends each nonth with a
surplus even while paying interimnaintenance, whereas R M B
ends with a deficit if the interimspousal naintenance is taken
away, even w thout counting vacation reserve and a rather high
nmonthly all owance for furniture. Wth the spousal nmintenance,
and still w thout counting vacation and furniture all owance,
she breaks even, if one considers only her nonthly income in

i solation from her assets.

[32] Based solely on this factor, if there were no assets,
nmont hl y paynents coul d be warranted on sonme basis because of

t he needs of the wife and the means of the husband, sonmewhat
aki n to Harris, supra, (w thout the characterization of the | oss
of pool ed incone as an econom ¢ di sadvantage as a result of the
marri age breakdown). However, given all the circunstances
here, | amunable to find a principled basis upon which to

order a continuance of spousal mai ntenance. R M B. has energed
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fromthe marriage with sufficient assets to enable her to

mai ntain a decent standard of living if she allows those assets
to work for her. So far she has not done so, but that has been
her choi ce, one which, given the new situation in which she has
found herself after over two decades of marriage, is
under st andabl e, but which does not, as | have said, constitute

a conpensabl e di sadvant age.

[33] In the result, the application for spousal naintenance is

di sm ssed.

STOCK OPTI ON

[34] | have read the cases submtted by counsel after the trial
on the issue of whether separate bank accounts are famly
assets. Although courts have taken differing views dependi ng
on all the facts, the test, according to section 58(3)(c) of

t he Family Relations Act i s whether the accounts were used for a

fam |y purpose.

[35] The fact that the spouses kept separate bank accounts does
not necessarily nean the noney in those accounts was not famly
noney. There is no suggestion that each account, although
controlled by each party separately, was for that party's
exclusive use. To the contrary, all the famly expenses were
paid fromthe accounts. Cearly both used the accounts for

fam |y purposes. The anobunts in the accounts thensel ves,
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apparently mnimal, have not played a part in the argunent

bef ore ne.

[36] The particular stock option in issue was bought through
payrol | deductions. |f those deductions had not been made, the
noney woul d have been available in RWB.'s account for famly

use.

[37] R MB. should receive half the anobunt received by R WB
in 1997 fromthe sale of the stock options, which is

approxi mately $5, 800.

SEVERANCE PAY I N THE RRSP

[38] R M B. seeks reapportionnent of the RRSP's to take into
account the armount she paid in fromher severance pay from
Labatt's. Part of this paynment was an incentive to | eave the
enpl oyment and such a fund has been recogni zed not to be a

fam |y asset (see Cameronv.Cameron (1994), 9 R F.L. (4th) 358
(B.C.S.C.)). As for the remainder, it is RMB.'s position
that the result of the severance, which was known at the tine,
was to put her in an on-call position at work, and that fund
shoul d therefore be used to conpensate her for the situation in
whi ch she now finds herself. It is RWB.'s position that once
t he noney becane an RRSP fund, it lost its former character and
becanme a fam |y asset, relying on Wheatley v. Oliver (1996), 22
RF.L (4th) 91 (B.C.C.A). He says the entire RRSP fund
shoul d be divided 50-50.
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[ 39] I nWheatley, the Court, although recognizing that an RRSP
is a fam |y asset regardl ess of the source of its fund,
nevert hel ess took the source of the funds into account when
deci di ng upon the issue of reapportionnent. Here, given the
exi sting enploynment circunstance in which R MB. finds herself,
t he source of the noney and the purpose for which she received
it, and the remaining factors set out in section 65 of the
Family Relations Act, it would be fair, in ny view, to reapportion
the RRSP's to allow R MB. the portion attributable to the
severance fund from Labatt's, which is approxi mately $20, 000,
but which should include interest to the date of judgnent. In
nmy approximtion, this would result in a 45-55 split of the
RRSP's in favour of RMB., but | will I[eave the calcul ation of

t he percentage of reapportionnment to counsel.

TAX REFUND

[40] By agreenent, RMB. is entitled to $3,500 fromthe tax

refunds received by R WB. since separation

SUMMVARY
1. The application for spousal naintenance is dism ssed.
2. R M B. should receive half the proceeds fromthe stock

option buyout, less the tax paid on it by R WB.

3. The RRSP's shoul d be reapportioned to allow R MB. credit

for the Labatt's severance paynent.
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4. By consent, RMB. will receive half the tax refunds

received by R WB.

COSTS

[ 41] Success has clearly been divided. Unless there are
consi derations of which | amunaware and whi ch counsel wi sh to
address through a Menorandumto the Registry, each party wll

bear its own costs.

[42] If there is an outstanding issue respecting clarification
of the order for costs on the interimapplication, that wll
have to be dealt with before the Master who nade it.

“MA. Hunphries, J.”
The Honour abl e Madam Justice M A, Hunphri es
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