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[1] This is an application by foster parents to prohibit the
Director of Children and Family Services fromnoving a child,

V, fromtheir home to another foster hone.

[2] V was born on [.], 2001. He was apprehended from his
bi ol ogi cal parents at birth and placed in the K honme. V has
t hree biol ogi cal brothers who had been apprehended fromthe
sane parents previously and reside in the G household. The
brothers are: M 14 years old; L, 12 years old; and J,

8 years old. M L, J and V are the biological children of

Ms. B.

[3] A nunber of years prior to the birth of M Ms. B had two
other children by a different father: a male, MB.; and a
female, T.B.; both of whom were apprehended and were raised in

foster homes. MB. is now 24 years old and T.B. is 26.

[4] 1In 2000, it was MB. and T.B. who alerted the Mnistry of
Chil dren and Fam |y Devel opnent (the "MCFD') to the fact that
Ms. B was about to have another child, and that they were
concerned about the nother's ability to care for the child.
The MCFD responded by apprehendi ng V on February 9, 2001 on
the grounds of a history of neglect of children and the

i kelihood that V would inherit Duchenne Miuscul ar Dystrophy, a

di sease with which his parents could not deal.
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[6] Ms. B resisted the apprehension and V was placed in the
K honme on February 16, 2001, pendi ng conpletion of the custody

proceedi ngs, which took over a year.

[6] On February 23, 2001, V had his first of nany stays with
his brothers in the G hone. The first stay was three nights
and, on average, V stayed in the G hone three nights and four
days every two weeks until July 15, 2002, when the visits were
reduced to two nights and three days every two weeks. There

were al so unscheduled visits to the G hone.

[7] MB. and T.B. were infornmed by the MCFD that once the
appr ehensi on proceedi ngs were conplete, V would be placed
permanently with his brothers in the G home. MB. and T.B.
were pleased with this arrangenent because they had al so
formed a relationship with the Gs and saw their hal f-siblings
on a regular basis. Had this arrangenment not been agreed to,
M B. and T.B. say they would have made application for custody
at the apprehension stage. Assum ng one of themwas in a
stable situation, it is alnost certain that the MCFD woul d
have placed V with one of his adult hal f-siblings because it
is the policy of the MCFD to place children with famlies

wher ever possi bl e.

2003 BCSC 785 (CanLll)



C.K. v. The Director, Mnistry of Children and Fam |y
Devel opnment and British Col unbia (Attorney-Ceneral) Page 4

[8] By Cctober 2001, the Gs requested that the MCFD fol | ow
through with what they understood to be the plan of placing V
with his brothers in their home. They also nmade an adoption

request at that tine.

[9] The Kfamly resisted the novenent of V fromtheir hone
to the G hone and, as a result, Leslie Bullard, an MCFD soci al
wor ker, was directed to review the case and reconmmend

pl acenent arrangenents pendi ng an adopti on deci sion.

[10] A continuing custody order was granted in January 2002.

[11] On June 28, 2002, Ms. Bullard submtted her report and
recommended that V remain in the K hone. This decision was

communi cated to all parties in August 2002.

[12] On August 21, 2002, MB. and T.B. wote to Mnister

Gor don Hogg conpl ai ni ng about the decision and the M nister
referred the conplaint to the | ocal director of the Vancouver
Coastal Region of the MCFD (the "Director"). Bev Kerr was

assigned by the Director to review the case.

[13] The Ks resisted Vs nove to the G hone because the Ks
felt that V was going to be put in a situation which was not

only bad for his psychol ogi cal well-being, because he had
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bonded with the Ks, but would al so be bad for his health

because he had Duchenne Muscul ar Dystrophy.

[14] The G hone already has in it seven children: five foster
children and two of the couple's own biological children. O
the three B brothers in the G hone, two of them al so have
Duchenne Muscul ar Dystrophy. The Ks believe that they are
better able to provide for the needs of V because the

G famly, although a good famly, is stretched to the limt

with seven children, two of whom have serious ill nesses.

[15] Although V is not yet showi ng the synptons of his

di sease, he will surely develop them The prognosis for the
t hree boys with Duchenne Muscul ar Dystrophy is that they wll
not likely live until their 20th birthday. Mich of this

i nformati on canme out in the Bullard report.

[16] Ms. Kerr, faced with these conpeting interests, arranged
to retain Dr. Kot, a psychologist, and Dr. Jain, a nedica
doctor, for advice on placenent. By Septenber 30, 2002,

Dr. Jain and Dr. Kot submtted reports, in essence,
recommendi ng that V stay in the K hone because he had bonded
to that famly. Neither of these doctors did an investigation
of the G hone and may not have realized that V was al so bonded

to the G househol d.
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[17] Dr. Jain summari zed her inpression and plan as foll ows:

Vis a 20-nonth-old boy with a conplex history. He
i s physically handi capped and al so has devel opnent al
delay. He has a confirned di agnosis of Duchenne
Muscul ar Dystrophy and suspected retinitis

pi gnmentosa. He is also microcephalic and has
difficulty with hearing loss. This nmakes V a very
hi gh- needs child, whose needs will continue to

i ncrease over tine since both retinitis pignmentosa
and Duchenne Muscul ar Dystrophy are chronic and

progressive illnesses. V appears well bonded and
attached to his foster famly, and | think that this
is a great strength for him | would recommend t hat

V continue to have regular visits with his siblings,
and this would be of benefit to all the children. |
hope that the famlies wll be able to facilitate
this in a friendly environnent.

[18] Dr. Kot also reconmended that the child stay in the

K hone, and summari zed her findings as foll ows:

M L and J have been in their foster hone for about
4 years. V has been in his foster honme for all his
life (about 19 nonths). The conplexity of this
deci si on maki ng task is conpounded by the fact that
three of the four children have Duchenne's Miscul ar
Dystrophy (DWVD), a degenerative neuronuscul ar

di sease. Mis the only one without the disease. V
has addi ti onal nedi cal needs due to suspected
retinal pignentosa, hearing problem and gl oba

devel opnental delay. Dr. Jain explained the

i nplication of DVD and retinal pignmentosa during the
medi cal consult to Ms. Rand Ms. K According to
Dr. Jain, children suffering fromDVD will be

wheel chair bound in their |ate chil dhood (around
age 10). DWDis also associated with short life
expectancy, resulting in death around | ate teen
years. Retinal pignentosa will result in blindness
at sone point in a child s developnent. Vs
mul ti pl e nedical needs are cared for by different
speci al i sts.

2003 BCSC 785 (CanLll)



C.K. v. The Director, Mnistry of Children and Fam |y
Devel opnment and British Col unbia (Attorney-General) Page 7

In consideration of Vs best interest, attention
needs to be given to the fact that he is a young
child (0-2) with conplicated nedical needs. 1In

ot her words, he needs the security provided by a
consi stent caregiver who started the care at birth.
He needs the stability of being in the sanme

envi ronnent with his psychol ogi cal siblings
(siblings he has shared the household and the
parenting). A nove to live with his biologica

si blings would not provide additional benefits to V
at this point intinme. On the contrary, a nove is
likely to conprom se the devel opment of secure
attachnment with a consistent caregiver who started
the care at birth.

[19] On Cctober 23, 2002, Ms. Kerr nmet with the guardi anship
team responsible for the B children, to review the case with
the team On Novenber 20, 2002, Ms. Kerr nmet with the
Director to review the case and a decision was taken to pl ace
V full-time with the G honme by February 2003. This decision
was conmuni cated to the parties on Novenber 22, 2002 and the
social workers were directed to work out a transition plan.
The Ks resisted that decision. There was an attenpt at

nmedi ati on, however, that cane to an end when this action was

conmmenced.

ARGUVENT FOR THE Ks

[20] The Ks seek to have V remain in their honme on the basis

that it is in Vs best interests to do so.
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[ 21] Counsel for the Ks argued that V will be put in a
situation of danger because of his illness and this court
shoul d exercise its parens patriae jurisdiction to protect the

child from harm

[ 22] Counsel submts that this court has two grounds of
jurisdiction to substitute its view of the best interests of V
for that of the Director. First, the court can exercise its
parens patriae jurisdiction to act in the best interests of a
child in the need of protection; and second, s. 70 of the
Child, Famly and Community Service Act, R S.B.C. 1996, c. 46
(the "Act"), gives a child in care the right to be nurtured
according to cormmunity standards and to be given the sane
gquality of care as other children in the placenent. Counse
argues that this court has the obligation to ensure that the

rights guaranteed in s. 70 have a renedy.

[ 23] Counsel also submits that children in foster hones are
treated differently than children who are not in foster hones
and therefore are denied the right to equal treatnent before

and under the |aw as provided by s. 15 of the Charter.

ARGUVENT FOR THE MCFD

[ 24] Counsel for the Director argues that the court cannot

substitute its opinion for that of the Director; it can only
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consi der whet her the decision of the Director was capricious
or arbitrary, i.e., if | were deciding this case in an
adm ni strative |law context, | should apply the patently
unreasonabl e test and not a correctness test to the decision

of the Director.

[ 25] Counsel argues that the Director had before himall the
facts and argunments from both sides and took all factors into
consi deration. Counsel subnits that the Director supplied
reasons for his decision through Ms. Kerr, and that deci sion

was not patently unreasonabl e.

PROCEDURAL NMATTERS

[ 26] Before going to the heart of the matter, | would like to
di spose of two procedural matters. Counsel for the Ks nade an
application to have the Ks appointed as litigation guardian
for V and to have V added as a party so that he woul d have

standi ng before the court.

[27] Counsel for MB. and T.B. applied for standing on their

own behal f.

[28] | ruled that | would grant standing to anyone who can
assist me with this decision. Although | did not formally

rule on the application at the tine, | heard all parties with
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an interest and treated all parties, including V, as though

t hey had st andi ng.

[29] Wth regard to the s. 15 Charter argunent, | do not think
the Charter applies to the Director, when he is acting as
guardian of a child, any nore than it applies to any other
guardi an deciding what is in the best interests of a child. A
child that is not in care cannot use the Charter to have the
courts revi ew day-to—day deci sions of parents or guardi ans.
Simlarly, a child in care cannot use the Charter to have the

courts review day-to-day decisions of the Director.

SECTI ON 70

[30] Section 70(1) of the Act provides in part as foll ows:

Children in care have the follow ng rights:

(a) to be fed, clothed and nurtured according to
community standards and to be given the sane
quality of care as other children in the
pl acenent ;

[31] Counsel for the Ks argued that if a child felt, or

sonmeone on behal f of the child felt, that the rights provi ded
by s. 70 were being violated, there was in place a nechani sm
whi ch was an appeal to the Children's Conmm ssioner to enforce

those rights. The governnment has done away with the O fice of

the Children's Conm ssioner and the mechani smfor protecting
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the rights no | onger exists. There is now a gap in the
| egi sl ation and the courts should fill the gap by fulfilling

the role previously filled by the Children's Conm ssi oner.

[32] A very simlar argunent was nade before Lowy J. in L.S
and S.S. v. The Mnistry of Children and Fam |y Devel opnent et
al ., 2003 BCSC 428. The issue in that case was whether the
Act gave foster parents standing to petition for a review of
the Director's decisions pertaining to what is in the child's
best interests. The foster parents referred to two deci sions
made under the Children's Conm ssion Act, S. B.C. 1997, c. 11,
where conplaints were nmade by foster parents on the basis that
the s. 70(1) rights of the child were not being observed. On

this point, Lowmy J. said, at § 20, that:

...the | egislation has now been repeal ed and is of

significance only as illustrative of the kind of
statutory provision required to give foster parents
standi ng ...

[33] Lowy J. also considered s. 70. He found no basis on
which it could be said that s. 70 provides for the review of

the Director's care of wards. He deci ded at | 21:

The current legislation is, like its predecessor, an
excl usi ve, conprehensive code that vests in the
Director the determ nation of what is in the best
interests of children in his care save where

provi sion may be expressly nmade for the exercise of
that discretion to be questioned.
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[34] | agree with counsel for the Director that the court
shoul d not substitute its opinion for that of the Director.
accept that the test is as set out by the Court of Appeal in
Perteet v. British Colunbia (Superintendent of Famly and
Child Services) (1988), 23 B.C. L.R (2d) 329 (C.A), which is
that the court should not intervene in a decision of the

Director unless it is capricious or made in bad faith.

[35] In Perteet, Anderson J.A held that with respect to the
Famly and Child Services Act, R S. B.C 1980, c. 11, which was
then in force, foster parents did not have standing to make an
application for custody or access because that statute was an
excl usi ve and conprehensive code relating to the care and
custody of children in need and it nmade no provision for an

application by foster parents for custody or access.

[36] He held that the court's inherent parens patriae
jurisdiction to protect a child could not be exercised to
substitute the court's jurisdiction for that of the
superintendent in deternmining the best interests of the child.
He said, at p. 338, that:

...the "best interests"” of the child will in the case

of permanent wards be served by requiring the
superintendent to act solely within the anbit of the
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| egi sl ati ve mandate and to act "in good faith and

not capriciously".
[37] Although counsel for the Ks argued that | should apply a
correctness test, she argued that in any event the decision of
the Director was patently unreasonabl e or at |east
unr easonabl e because he nade a deci sion which was agai nst al

of the evidence.

[38] | do not think that the Director, through Ms. Kerr, nade
a decision that was against all of the evidence. She nade a
deci sion which rejected the professional opinions about where
V should live. She did, however, consider the opinions of Vs
other famly menbers and considered V's interest in living
with his brothers. Having reviewed her reasons and the

evi dence to support her reasons, | cannot say that her

deci sion i s unreasonabl e.

[39] A summary of her reasons are set out in her affidavit in

response to this application:

a. Pl acenment of siblings together wherever
possible is beneficial to children in the |ong
termand is an established principle and
practice in the Mnistry;

b. M had functioned as a responsi bl e advocate for
his brothers for years, and his considered
wi shes and views ought to be given sone weight;
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C. The concerns of the BCCH psychol ogi st and
paedi atrician were significant and given
wei ghty consi derati on. However, they raised
i ssues concerning a disruption of attachnents
for Vthat we felt could be renedied in this
speci al case, and neither Dr. Kot nor Dr. Jain
were comenting about the quality of care
avai l able in either hone;

d. Wiile Dr. Kot states that she woul d expect
little benefit for Vin placing himwth his
brothers at his present age, she al so explains
in her opinion that as children grow ol der,
sibling and biological famly connections wl|
have nore nmeaning to them Postponing a nove
to that age will nake a nove nore difficult for
V, and may al so deprive himand his brothers of
the opportunity given the shortened life
expectancy of L, J and V,

e. A nove for V fromthe hone of the Petitioners
to the G home would not be Iike the usual nove
of a child froma primary caregiver to an
adopti on placenent with strangers. V had
establ i shed rel ati onshi ps and attachnments wth
the caregivers and the other children in the
G househol d which in our view reduced the risks
referred to by Dr. Kot and Dr. Jain

f. M. and Ms. G were equally able to attend to
V's special needs as were the Petitioners, and
the G household was set up for dealing with the
uni que di sorders experienced by V and his
brothers, and they were famliar with the
vari ous specialists involved with V and his
brothers. W were not concerned that there
woul d be a decline in care with this nove;

g. G ven what appeared to be a cooperative
rel ati onshi p between the two househol ds
involved with V, we believed that we could set
up a transition programthat would continue to
have V invol ved extensively with the
Petitioners and the children in their hone
until he was well settled in the G hone, and
then on a regul ar basis thereafter
indefinitely.
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[40] There is a clear policy articulated in the Act that
children in care should be placed with siblings wherever
possible. | see nothing wong with that policy, provided it
is not followed blindly and provided it does not endanger the

chi | d.

[41] The evidence here is that although V has bonded wth the
Ks, he has al so bonded with the G household. The Gs have
exceptional parenting skills and have consi derabl e experience
in dealing with children with Duchenne Miuscul ar Dystrophy.
The ol der children in the G hone are clearly capable and
willing helpers in the care of the children. The MCFD wi | |,
Wi t hout a doubt, provide whatever support services are

required to physically manage the daily needs of the children.

[42] The K famly is also exceptional, and I have no doubt
that they are willing and capable of providing for all of Vs
needs, both physically and enotionally. They have a | arge
extended famly, and it appears that V has devel oped

rel ati onships with them

[43] | cannot say that the Director's decision is
unreasonabl e, | et al one capricious, in the circunstances.

do hope, however, that everything possible is done to
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encourage and facilitate the nmaintai ning of the relationships
with both famlies. V should be deprived of neither. That is
not a requirenent that | can inpose. That is a decision for
the Director. | amnerely expressing a hope based on the

evi dence and extensive argunent that | have heard.

[44] | find this to be an extrenely difficult case and do not

envy the task of the Director.

[45] It is highly probable that foster parents will becone
attached to the children they care for, particularly when they
receive the children imediately after birth. 1 cannot help
but express ny admiration for the people who take in needy,
handi capped children and care for them as though they were

their own.

[46] Unfortunately, the ot of a foster parent is inherently

i nsecure. There are conpeting interests, such as the

i nterests of biological parents and biol ogical siblings. The
| egi sl ature antici pated such problens and carefully crafted a
statute to ensure that the Director has the necessary

di scretion to act freely in the best interests of the child in
care. The Ks signed a contract with the MCFD whi ch cont ai ned

the foll ow ng cl ause:
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3. A Director may at any tine, in his or her sole
di scretion, retake physical care and control of
a child who is receiving services fromthe
Car egi ver and revoke any guardi anship authority
specified or inplied, which has been del egated
by a Director to the Caregiver.
[47] Although | have used the term"foster parents” throughout
this judgnent as a matter of conveni ence, the |egislation and
the contract does not. The foster parents are, in fact,

tenporary caregivers and are subject to the direction of the

Di rector.

[48] In summary, the |legislature has given the Director the
power and responsibility of determ ning what persons are to
act as foster parents of children in need of protection, and
to renove the children fromthe care of foster parents and
place themw th other foster parents as deened by the Director
to be in the best interests of the children. There is no

| egi sl ati ve gap where the legislature clearly intended to

wi thhold fromthe court the power to reconsider the Director's

deci si ons.

[49] The court cannot substitute its view for that of the
Director. The court can only intervene and overrule a
decision by the Director if that decision is capricious or
made in bad faith. | cannot say that in the circunstances of

this case.
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[50] | cannot even say that the Director's decision was

unr easonabl e in the unusual circunstances of this case.

[51] | therefore nmust dismss the application by the Ks.

[52] | am convinced that the Ks were acting out of |ove for V
with a sincere effort to protect himfromwhat they perceived
to be danger. In view of that, | exercise ny discretion and

award no costs to any party in this case before the court.

“F. Maczko, J.”
The Honourable M. Justice F. Maczko
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