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[1] This matter conmes before nme pursuant to an appoi nt nent
taken out by M. Petersen on Cctober 4, 2001 for a review of

his bill dated Cctober 17, 2000.

[2] M Petersen appeared for M. Harris on a conplaint to the
Canada I ndustrial Relations Board that the union violated s.
37 of the Canada Labour Code in failing to file a grievance on
M. Harris’ behalf after he was dism ssed from his enpl oynent
with Enpire International Stevedores Ltd. On Decenber 17,
1999 the CIRB conposed of M. Richard |I. Hornung, Q C. gave

its decision which provided:

[ 26] Accordingly, the Board orders:

(1) that the Union filed a grievance on behal f of
Harris at step 3 of the grievance procedure (the
referral of the grievance at this level — in the
event of Harris’ success — was agreed to by all the
parties including the Enployer)

(2) that the tine limts applicable for filing of
the grievance and its referral to arbitration are
her eby wai ved;

(3) that the Union assume 75% of the |egal fees and
reasonabl e expenses that the conplainant incurred
with respect to the preparation and presentation of
the section 37 conplaint before the Board,;

(4) that the Union pay the full |egal fees and
reasonabl e expenses that the conplainant will incur
with respect to the preparation and hearing of his
grievance at arbitration;

(5) that the conpl ai nant have the right to choose
counsel to represent himin that regard;
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[ 3]

(6) that the Union cooperate with the conpl ai nant
and his counsel to ensure that the grievance is
heard in as expeditious and fair manner as possi bl e;

(7) that the Union shall be responsible for any
damages or conpensation payable to Harris fromthe
date of his dismssal to the date of the
commencenent of this hearing, i.e. Decenber 15,
1998. Thereafter, the conpensation shall be the
responsi bility of the enployer;

[ 27] The Board retains jurisdiction with respect to
i npl enentation of this order.

M. Corrigan, acting for the Union, asked M. Hornung to

review the matter and on February 17, 2000 M. Hornung wr ot e,

inter alia,

[ 4]

Apri

1. Failing a resolution of this matter emanating
fromthe step 3 neeting, the matter is to proceed to
arbitration pursuant to the ternms ordered by the
boar d;

2. The Union is not entitled to “investigate” the
gri evance before deciding whether or not it shal
proceed to arbitration

The Uni on appeal ed that decision of M. Hornung’s and on

3, 2000 the reconsideration pursuant to s. 18 of the

Canada Labour Code was given. At that time M. Tobin, the

Vi ce- Chai rperson, wote:

The applicants have not brought forward any new
facts that would |ikely have caused the origina
panel to issue a different decision nor have they
denonstrated that the original panel comritted an
error of law or policy or a denial of natural
justice. The applications are therefore disall owed.
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[5] The enpl oyer and the union then appealed to the Federal
Court by way of requesting judicial review It was thought
that that matter would come on for hearing in the Federal
Court before the arbitration would be set. In the neantine
the union, through M. Corrigan, corresponded with M.
Petersen. On June 22, 2000 — Exhibit “7”, Tab 21, M.

Corrigan wote, inter alia,

whil e you are conducting the proceedi ngs on behal f
of the union it is inportant that the union be
involved in preparation for the hearing particularly
when it involves the evidence of its nemnber.

We do not think that this in any way prejudices your
representation of M. Harris. |Instead it recognises
that you are acting for the union and being paid by
t he union. Under those circunstances the union

shoul d be aware of the progress of the case and the
evi dence to be presented.

[6] This does not nean though that natters went snoothly and
that there was no conflict between M. Petersen and M.
Corrigan. The evidence and the correspondence both indicate
di sagreenents. Nevertheless matters did not cone to a head
until the issue of whether or not the arbitration hearing

shoul d be adj our ned.

[7] As it turned out the hearing in the Federal Court could
not be set until Novenber 1st and the date for the arbitration

was agreed upon for Septenber 25th. Oiiginally, the union
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felt obliged to agree to the arbitration dates as it did not
want to do anything which inplied that it was acting contrary

to the order of the board made Decenber 17, 1999.

[8] As the tinme approached for the arbitration hearing M.
Corrigan made representations to M. Petersen for the
arbitration hearing to be adjourned. It was his view that as
t he Federal Court proceeding was only about a nonth after the
arbitration hearing that there was no prejudice to M. Harris.
He felt that extra costs mght be incurred unnecessarily. M.
Petersen had instructions fromM. Harris to proceed.
Neverthel ess M. Petersen put both points of viewto the
arbitrator as requested by M. Corrigan — Tab 13 of Exhi bit
“7". M. Corrigan in his testinmony was extrenely critical of
M. Petersen and said that that letter did not fairly put the
position of the union. 1In ny view taking into account the
dual role that M. Petersen seened to assunme | think the
letter was fair in all the circunstances. |In addition when
one views M. Kelleher, the arbitrator’s, letter — Exhibit “8”
it is clear that he understood the econonic point being made
and rul ed agai nst an adjournnent. M. Corrigan had nade it
clear that if the arbitration was not adjourned the union

woul d not pay the bill.
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[9] The union had paid M. Petersen’s bills up until this
time. At issue is the bill that M. Petersen rendered first
of all to M. Harris and then nore laterally to the union for
the arbitration hearing. One issue that arose before ne was
whet her or not the union was “a person charged” as defined by

the Legal Profession Act. There the definitionis —

... person charged includes a person who has agreed

to pay for |egal services, whether or not the

services were provided on that persons behal f...
In addition the union took the position that M. Petersen’s
services were of no value to the client as M. Harris had a
|l osing case. |In that regard while that may have been so, the
only evidence before ne was that M. Harris wi shed to proceed
despite his |awer’s advice. There was no evidence to
indicate that M. Petersen did other than act properly for M.
Harris. Thus, subject to the determi nation of whether or not
the union is “a person charged”, in nmy view M. Petersen’s

bill is proper taking into account the principals set forth in

the Legal Profession Act.

[ 10] There are nmany instances where a |lawer may rightfully
charge sonmeone or an entity for whomthey have not directly
provi ded a service. The definition of “person charged” in the
Legal Profession Act contenplates this. One such instance of

this woul d be where a nortgagor pays for the fees incurred by
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a nortgagee in certain instances. This though is usually tied
to the docunent setting out the arrangenent between the

nort gagor and the nortgagee. |In this case the decision of the
board of Decenber 17, 1999 was still in effect at the tine of
the arbitration. There is no question in nmy mnd but that the
uni on under that order was responsible for M. Petersen's fee
for acting on the arbitration. In addition the union

acknow edged their joint retainer of M. Petersen up until the
time of the disagreenent as to whether or not the arbitration
ought to be adjourned. | find M. Petersen was obligated to
proceed with the arbitration pursuant to M. Harris’
instructions. The definition of person charged can be read in
a expansive way such that it would include the situation, as
here, where one is ordered to pay the fees of another. Here
the union clearly inits mnd retained M. Petersen. The

argunent that M. Petersen’s work had no value is of no nerit.

[ 11] On Novenber 3, 2000, Evans, J. A, wote:

For these reasons which apply to files A-15-00 and
A-290-00 the application for judicial reviewis

al l oned and the decision of the board and its
reconsi deration set aside. The matter is not
remtted to the board because in a decision dated
Cctober 12, 2000 an arbitrator has recently

di sm ssed the respondents grievance. The union
shal |l have its costs of this application.
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No decision or direction was given with respect to the fees

paid or incurred pursuant to the boards order.

[ 12] The union argued that because of the Federal Court
decision the fees at issue in this review would not be payabl e
because the order of the board was set aside. This argunent
ignores the fact that at the time the fees were incurred there
was a validly existing board order. If the union had w shed
such an order it should have requested it. Secondly, the
Federal Court decision does not affect the union’s right, if
any, to pursue M. Harris for any of the costs incurred on his

behal f.

[13] Therefore | find that the union is obligated to pay M.

Pet ersen’ s account which was agreed upon at $12,513. 40.

“Master Barber as Registrar”
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