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[1] Plaintiff wife, 44 years of age, and the defendant
husband, 47 years of age, began living together in Septenber
of 1980. They were married March 26, 1988 and separated on
Cct ober 21, 2001. They have five children aged four to

t hirteen.

[2] There was an order on August 20, 2002 by Master

Donal dson. The defendant was found to have a guideline incone
of $180, 000, and was ordered to pay interimchild support of
$3,504 per nonth and interimspousal support of $3,100 per

nmont h.

[3] Since the separation, the plaintiff has been residing in
the former matrinonial home with the children. The defendant
Is residing in a three bedroomrented townhouse and has been
seeing the children on a frequent basis. Parties agree that
there should be an order for joint custody and guardi anshi p of
the children, with reasonabl e and generous access to the

defendant. The primary residence would be with the plaintiff.

[4] | amsatisfied that the parties have been living separate

and apart for one year and | grant a divorce.

[5] The outstanding issues are:

1) value of the fam |y assets;
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2) the plaintiff’s application for reapportionnent of

the assets under s. 65 of the Fam |y Rel ations Act;

3) t he gui deline inconme of the defendant, and;

4) t he amount and duration of spousal support.

[6] The plaintiff and defendant net when they were students
at the University of Victoria. He graduated fromlaw schoo
in[.}] and she conpl eted her bachelor of education in [.]. He
obtained articles in Prince George, and she noved to Prince
CGeor ge when she conpl eted her undergraduate degree. She was a
substitute teacher in Prince George. They noved to the | ower
mai nl and i n Novenber of 1983. She began teaching part-tine in
January 1984, and in the fall of 1984 he joined L.[.], a
Vancouver law firm The plaintiff worked part-tine as a
school teacher until the birth of their first child in June of
1989. They agreed that she would stay at hone and raise the
famly. The defendant wanted to have six children and she was

happy to have the children one at a tine.

[7] The parties rented property fromthe defendant’s nother
until they purchased a honme on [.] in Vancouver in Decenber
1994. Due to sone poor business ventures and the marri age
running into sonme difficulties, they sold the home and noved

to a new honme in Surrey where the plaintiff and the children
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still reside. The parties separated in February 2000 and
reconciled in Septenber 2000. The final separation took place

on the Cctober 21, 2001.

[8] In August 2000, the defendant left his law firm and

became a partner with O[.].

[9] The children are all acconplished athletes. They are

i nvol ved in hockey, and sone of them have goals to be in the
A ynpics. The children are involved in other extracurricul ar
activities and the plaintiff has had the primry
responsibility for the children and their activities. The
def endant is an exceedi ngly hard worki ng individual who has
built up a successful |aw practice due to his work ethic and

his ability to attract and service institutional clients.

Val ue of Assets

[10] The parties agree that all assets are famly assets. The
asset that is really in dispute is the defendant’s persona

| aw corporation (“P.L.C."). The plaintiff is of the view that
the defendant’s P.L.C. is worth approxi mately $268, 000 gross
or $160, 000 net. This includes sone $70,000 that represents
the defendant’s capital account fromhis fornmer law firm

That however, | amsatisfied, has little value. The defendant
took his files fromhis forner law firm and has nade a

deci si on based on professional advice that his chances of
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collecting the $70,000 are not great and, in any event, the
econoni cs does not warrant spending any further noney to try
to collect on that account. The after tax value of the

P.L.C., | amsatisfied, is approximtely $110, 000.

[11] The bal ance of the assets are as follows:

1) equity in the matrinonial hone of $193, 500;

2) el ectronics and entertai nnent equi prent of $14, 500;
3) arts and prints of $3,200;

4) GVC van, net of $15, 000;

5) RRSPs approxi mately $100, 000.

6) Accounts receivable from Anna Ligouri $28,947.44
rounded to $29, 000;

7) horse trailer - $15, 000.

Tot al Assets: $480, 200

[12] There are some trust accounts set up for the children,
and the parties have agreed that those will continue to be
held in trust for the benefit of the children. There is also
a mantle clock, sone silverware that was received fromthe
def endant’s parents upon their marriage, and a few itens of
conmput er equi pnent in the matrinoni al hone. The defendant has

asked for those itens and | think he is entitled to them
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especi al ly when you consider the fact that the plaintiff is

recei ving the balance of the chattels in the nmatrinonial hone.

[13] The plaintiff and defendant each claimthat they have $27
to $28,000 worth of debt. The defendant’s debt was

accunul ated prior to separation, and the plaintiff’s debt was
accunmul ated after the separation. The defendant takes the
position that the plaintiff’s debts are not fam |y debts
because they were accunul ated after the separation. | am
satisfied that those debts are fam |y debts because the
plaintiff acquired that debt to support herself and the

chil dren.

Reapporti onnent

[14] Under s. 65 of the Famly Relations Act, the court is not
authorized to interfere with an equal division of famly
assets unl ess an equal division would be unfair having regard

tothe criteria that is set out in s. 65 which states:

65 (1) |If the provisions for division of property
bet ween spouses under section 56, Part 6 of their
marri age agreenent, as the case may be, would be
unfair having regard to

(a) the duration of the marri age,

(b) the duration of the period during which
t he spouses have |ived separate and apart,

(c) the date when property was acquired or
di sposed of,
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(d) the extent to which property was acquired
by one spouse through inheritance or gift,

(e) the needs of each spouse to becone or
remai n econom cal ly i ndependent and self
sufficient, or

(f) any other circunstances relating to the
acqui sition, preservation, naintenance,

I nprovenent or use of property or the
capacity or liabilities of a spouse,

the Suprene Court, on application, may order that

the property covered by section 56, Part 6 or the

marri age agreenent, as the case may be, be divided
into shares fixed by the court.

[15] The onus is on the party that is seeking reapportionnent
to establish that an equal division would be unfair having
regard to the factors renmunerated in s. 65: Toth v. Toth
(1995), 13 B.C.L.R (3d) 1 (C. A.), [1995] 17 F.L.R (4'") 55

(B.C.C.A).

[16] This has been a marriage of |ong duration and that
mlitates in favour of an equal division. They have not I|ived
separate and apart for a significant period of tine. The fact
that the property was acquired during the marri age again
mlitates in favour of an equal division. The property was
not acquired by one spouse through a gift or inheritance so
that is a neutral factor, the needs of each spouse to becone
economnmi cal ly i ndependent and self-sufficient mlitates in

favour of an unequal divi sion.
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[17] The plaintiff has suffered a significant capital |oss
during the marriage. She stayed at hone and cared for the
children, and was not able to pursue her career as a teacher.
In my view, she could very well have been in an adm nistrative
capacity at this stage of her life if they did not have
children or if the responsibility of raising the children was
shared equally. The plaintiff has an aptitude for

adm nistration, and the ability to obtain adm nistrative
positions in the school systemis, to a great extent, based on
one’ s experience. Her experience was cut off when the parties
deci ded to have the children and she would stay honme and raise
them |In order to conpensate her, | amsatisfied that the
matri noni al hone and the R R S.P.s should be transferred into
her name. She will keep her van, half the art and prints, and
all electronic and entertai nment equipnent. This will provide
her with sone security and a famliar place for the children
to continue to live. This division amounts to a split of the

famly assets at a 67/33 ratio in favour of the plaintiff.

Chi |l d Support

[ 18] The defendant submts that child support should be

det erm ned based on the inconme of the respondent of $200, 000
per year. This is roughly the average of his last three years

incone and, it is submtted, his inconme for 2002, was $266, 885
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and i ncludes non-recurring itenms such as an $80, 000 bonus and
an $18,000 referral fee. | amnot satisfied that the
defendant w |l not receive the bonus or referral fees in the
followi ng years. Certainly his work ethic woul d suggest that
he woul d continue to maintain that income, including both

bonuses and referral fees.

[19] After considering the nature and pattern of the
defendant’s i ncone and consi dering Wall ace v. Wl l ace, 2000
BCCA 81 and Bell v. Bell (1999), 1 RF. L. (5" 1 (B.C.C.A),
1999 BCCA 497 (B.C.C A ). | amof the view that the
defendant’s sal ary should be fixed on the basis of the anobunt
actual ly earned. Rounding the defendant’s 2002 i nconme to
$265, 000, translated into guideline support with five children

is $4,949.00 per nonth.

[ 20] There are extraordinary expenses for the childrens’
hockey, but the parties have agreed that that woul d be shared.
The nmonthly fee for the A [.] Cub of $200.00 will also be
shared if the defendant elects to use the club. OQherw se the
plaintiff will be responsible for that nonthly fee. The
hockey expenses of $300.00 per nonth will be paid nonthly by

t he defendant in the anount of $150.00 per nonth.

[21] The plaintiff’s expenses are $10,997.50 per nonth.

Those, | am satisfied, can be reduced sonewhat because she no
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| onger has | awn mai ntenance at $65. 00 nonthly, housecl eaner at
$240. 00, her dental has been reduced by $75.00 and the

def endant may contribute $100.00 towards the A [.] Cub fees.

[ 22] The defendant’s nonthly expenses total sone $14, 558.

That includes RRSPs at $1,120 per nonth. The paynent of debts
of $884.00, transportation costs of sone $1, 045 per nonth,
after the P.L.C. has picked up approxi nately 45% of those
costs. There is a cost for horses of $350.00. This is an
expense that | don’'t think the defendant can afford. W thout
the horses he can dispose of his horse trailer and obtain
transportation that is nore suitable to transporting children
than it is to hauling horses. |In the final analysis he has
greater latitude in reducing his expenses than the plaintiff

does.

[23] In this particular nmarriage, the parties lived far beyond
their neans. However, | amsatisfied that it was the

def endant that controlled the famly finances and he was the
one that nmade the decisions in respect to discretionary

expenses.

[ 24] The spousal support of $3,500 per nmonth woul d provide the
plaintiff with a net incone of $2,937 and woul d | eave the

defendant with a net incone of $5,705.19 . In addition, the
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plaintiff would be entitled to receive a child tax benefit of

$400. Therefore, her total net incone would be $8, 286. 00.

The Duration of the Spousal Support

[ 25] The defendant argues that the spousal support for the
plaintiff should be reduced by $500.00 per nmonth comrenci ng
Sept enber 1, 2004 and reduced at the rate of $500.00 per year

until 2006.

[26] | amsatisfied that the plaintiff is going to find it
difficult to find any extra time until the youngest child is
in grade one, and then she is going to either have to retrain
in a new career or upgrade her skills in education. At the
present time, she is not satisfied that an educational career
is one she wishes to pursue, due, at least in part, to a |ack
of discipline in children and a | ack of val ues which nake
teaching a very challenging profession. 1In any event, it is
unrealistic to expect that the plaintiff, after being out of
the work force for sixteen years, go back to work by Septenber
of 2004. In nmy view, the plaintiff is entitled to | ook for an
alternate career and to upgrade her skills in order to nake
her nore enpl oyabl e. Because of the extracurricular
activities of the children and the tine she has been out of
the work force, | amsatisfied that it is unlikely that she

wi | I have neani ngful enploynment until 2006. Therefore, there
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will, in any event, be a review of the support by Septenber

15, 2007. The plaintiff is entitled to her costs.

“F.W Cole, J.”
The Honourable M. Justice F.W Cole
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