Dat e of Rel ease: August 23, 1995
No. C937014

Vancouver Registry
IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN: )
|
WESTERN DISPLAY SERVICE LIMITED ) REASONSFOR JUDGMENT
) )
PLAINTIFF )
)
) OF
)
AND: )
)
) MASTER POWERS
ASIA-PACIFIC FOUNDATION OF CANADA )
and THE GLOBE FOUNDATION OF CANADA ) (IN CHAMBERS)
) )
DEFENDANTS )
David |I. MBride Counsel for the plaintiff
Angel a E. Thiele Counsel for the defendants
Heard at Vancouver: August 16, 1995

This decision follows the defendants' notion to adjourn
a trial presently scheduled for February 12 to 23, 1996. The
defendants wish to adjourn that trial to any date after March 29,

1996.

The plaintiff alleges that the defendants breached a

contract with the plaintiff whereby the plaintiff was to provide
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services to the defendants with regard to a trade show cal |l ed G obe
' 94, The agreenent is said to be partly oral and partly in
witing. It is said that the agreenment was breached on or about
October 12th of 1993, when the defendants are alleged to have
wongfully termnated the contract. The plaintiff seeks damages
and a return of certain software and plans alleged to be in the

possessi on of the defendants.

The defendants deny that any such agreenent had been
reached saying that they were only at the stage of attenpting to
negoti ate an agreenent. The defendants say that there was no
agreenent to termnate and that negotiations sinply ceased on or
about October of 1993. The defendants al so say that any materials
in their possession which were the property of the plaintiffs have
been returned to the plaintiffs. |In addition, the defendants say
if there was such an agreenent, the plaintiffs failed to honour the

agreenent justifying term nation.

The trial was originally scheduled for five days
commenci ng May 15th of 1995. Sonme of the plaintiff's wtnesses
attended from Ontario for that trial. Unfortunately, due to the
nunber of cases scheduled for trial, a judge was not avail able and
the matter had to be adjourned. Neither party wi shed that matter
to be adjourned at that tinme. Counsel then had discussions with
the trial coordinator and the present trial date was arranged
al nost i medi ately. Unfortunately, defendants' counsel had not

confirmed the availability of witnesses for the new trial date.
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The defendants' counsel was advised very shortly after
the rescheduling that the defendants' two main w tnesses woul d be
unavail able for the scheduled trial date. The defendants
i medi ately attenpted to arrange a rescheduling of the trial date

by consent.

The plaintiff, however, was not in a position to give
consent. The plaintiff is presently operating under a proposal in
bankruptcy and the creditors of the plaintiff are anxious that the
plaintiff pursue this claim so that the plaintiff can nmake
arrangenents to pay its creditors. The plaintiff has, fromthe
commencenent of these proceedi ngs Decenber 22nd of 1993, pursued
the action vigorously. This included an application for summary

j udgnment under R 18A

To resol ve the issue, however, it will be necessary that
there be a trial and that witnesses be called so the court my
assess the credibility of the witnesses to determ ne whet her or not

an agreenent had ever been reached.

The problem with the present trial date is that the
defendants' two prinmary witnesses, a Dr. John D. Webe and Patricia
Mai sonville, are both key people in the defendants' operations.
The def endants are responsi bl e for organi zi ng and hol di ng G obe ' 96
conference and trade show on t he busi ness of the environment. This

is an international exhibition highlighting Canada's environnent al
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t echnol ogy conpanies. The affidavit of Dr. Webe indicates that
this is a $5 mllion undertaking and that it is expected that it
will attract 10,000 visitors to Vancouver. The showis to be held
bet ween March 26 to 29, 1996, but unfortunately the organi zation
and pl anning nmust occur in the nonths prior to that. The evidence
of Dr. Webe and Ms. Maisonville is that during the nonths of
January, February and March of 1996, they expect that they will be
wor ki ng as much as 90 to 100 hours per week in trying to coordi nate
and organi ze d obe '96. Their evidence is that it would be an
extrene hardship on the defendants and on these witnesses if they
had to attend the trial presently scheduled for February 1996.
This is so even though their evidence mght each only occupy

approximately two days of the scheduled trial tine.

The plaintiff is concerned that any delay may be | ooked
upon unfavourably by its creditors and be prejudicial to its
financial position. | would point out that | amsatisfied that, on
t he evidence before ne, the plaintiff is doing everythingit canto

pursue this litigation

The defendants' concerns are that there will be speci al
demands on its witnesses and they are sinply unable to reschedul e
their time or have soneone else do the work which they nust
perform This is despite the fact that they woul d have significant
pre-advance warning of the date of the trial. However, | am

satisfied fromreading the material that the two prinmary w tnesses
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for the defendant play special roles in the organi zati on of G obe

96 and that their services are essenti al.

The defendants acknowl edge that the trial had been
rescheduled in error and assert that they took imediate steps to

try and renedy that error.

The circunstances of this particular case are unique.
This is nmore than sinply inconvenience to witnesses. The trade
show which these witnesses are key personnel in organizing is a
maj or nulti-national event involving mllions of dollars. | am
satisfied it does require the hands-on attention of these key
Wi tnesses. The trial is presently scheduled for just one nonth
before this trade show and that is a particularly difficult tinme

for these w tnesses.

It is with reluctance that | grant the request for the

adj our nnment .

The adj ournnent, however, will be on terns. The parties
shoul d make i medi ate attenpts to obtain a newtrial date fromthe
trial coordinator. | have no authority to give any directions to
the trial coordinator, but | would sinply point out that this
adj ournnment has been strenuously opposed by the plaintiff, and
hopefully any prejudice to the plaintiff can be mnimzed by

rescheduling of an early date.
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The defendants are to nmake thensel ves available for the
new trial date to occur after March 29, 1996. (I amassum ng that
a date in 1995 is unavail able.) The new trial date is to be
perenptory on the defendants, and the defendants are to pay the

costs of this application and any costs thrown away.

| am not sure whether ny coments wll assist the
plaintiff in dealing with its creditors, but I would |like to point
out that, fromny review of the file material, it is obvious that
the plaintiff has been pursuing their action agai nst the defendants
vi gorously, and have not been party to or condoned any delay in the

pr oceedi ngs.

Dat ed at Vancouver, British Colunbia, this 22nd day of
August, 1995.

"Robert E. Powers"

Robert E. Powers
Mast er

1995 CanLll 3194 (BC S.C.)



