Date: 19990708
Docket: C971708
Regi stry: Vancouver

N THE SUPREME COURT OF BRI TI SH COLUMBI A

BETWEEN:
CLEDI A DUNCAN
PLAI NTI FF
AND:
LUELLA DUNCAN
DEFENDANT
REASONS FOR JUDGVENT
OF THE
HONOURABLE MR, JUSTI CE MACZKO
Counsel for the Plaintiff: A E. Thiele
Counsel for the Defendant: R H.J. Burgess
Pl ace and Dates of Hearing: Vancouver, B.C

June 7, 8 and 9, 1999

1999 CanLll 5847 (BC S.C.)



Duncan v. Duncan Page: 2

[1] This is a dispute over the boundary |ine between two

properties.

[2] The plaintiff and defendant are natural sisters and are
sisters-in-law, the plaintiff having married Arthur Duncan and
t he defendant having married his natural brother, Thorne
Duncan. The plaintiff is 83 years and the defendant is 81

years.

[3] In or about 1944, the parties purchased a piece of land in
Madi era Park, B.C. with the intention that Thorne Duncan and
his wife would build a hone for thensel ves on one portion of
the property and the plaintiff and Arthur Duncan would build a

home for thensel ves on another portion of the property.

[4] The parties agreed, in or about 1958, to subdivide the
property into two properties, one to be owned by the plaintiff
and her husband and the other to be owned by the defendant and

her husband.

[5] The plaintiff, on behalf of Arthur Duncan and herself, and
Thor ne Duncan on behal f of the defendant and hinsel f, agreed
upon a common boundary line. A land surveyor was retained to
do a subdivision reference plan and register it in the |and

title office. The plan was registered.
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[6] The Duncan brothers both died many years ago and the

wi dowed sisters continued to live on their properties. The
parties to this action agree that the boundary |ine drawn
between the two properties was an error because it goes through

the plaintiff's house.

[7] The issue in this case is where the parties intended to

draw t he boundary Iine.

[8 It appears that the plaintiff and defendant have had | ong-
standing different views of where the boundary |ine was
supposed to be. However, the matter did not conme up, and was
not discussed, until around 1994. The issue arose at that tine
because the plaintiff's son wanted to build a fish pond and did
a search of the properties inthe land title office. It was

di scovered that the boundary |ine went through the house.

[9] The plaintiff retained a surveyor to prepare a new pl an
and at that point it becane apparent that the parties did not

agree on where the boundary |ine should be drawn.

[ 10] Both properties sit on a point essentially surrounded by
water on three sides. The defendant occupies Lot A which is
the nost easterly property and is surrounded by a natural
boundary of water on three sides and has a waterfront of

approximately 500 feet. The plaintiff's property is Lot 2 and
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is imediately adjacent on the west. She has sone waterfront
on the north end and sonme waterfront on the south end and the
total is in the nei ghbourhood of 250 feet of waterfront. The
di spute lies over where the boundary |ine should be drawn

between the two properties in a north south direction.

[ 11] The plaintiff says that the boundary |ine should be drawn
between a large fir tree on the north east corner and a |arge
fir tree on the south east corner ("fir tree boundary") as

agreed to between she and Thorne Duncan.

[ 12] The defendant says that the boundary |ine should be drawn
to the west of the fir tree boundary, approximately 10 feet at
the northern end and approximately 18 feet at the southern end.
The defendant was unable to give any reason for placing the
boundary line at that point other than to say that she al ways
believed it was there. No-one ever told her where the boundary

line was.

[13] The plaintiff says that sone tinme in 1958 she and Thorne
Duncan had a di scussi on about the boundary line and that she
saw hi m pace off a distance from where she and Thorne thought
t he west boundary line existed between Lots 2 and 3. She said
he counted 30 paces to a large fir tree on the north east
corner of the property and said that was 60 feet. He told her

to remenber that the fir tree was the boundary line. At this
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time there is uncertainty as to where the pacing started
because there are no posts or markings. As it turned out, the
parties were m staken about where the west boundary of Lot 2
was. A subsequent survey actually fixed the boundary sonme 35
feet west of where the plaintiff and Thorne Duncan thought it
was. There are no posts, nonunents, markings, pins, or survey
plans to assist in resolving the dispute. | amleft,
therefore, with the testinony of the parties and the conduct of

the parties over the past 40 years.

[ 14] There is an hierarchy of evidence recognized by | and
surveyors in determning the |location of boundaries. This
hierarchy is referred to by Goldie J. AL in Hawkes Estate v.
Silver Canpsites Ltd. (1994), 91 B.C.L.R (2d) 126 at 142, as

foll ows:

a) nat ural boundari es;

b) monunents in place;

c) occupati on by owners;

d) field notes, distances and angl es;
e) pl ans and intentive plans;

f) ar eas.

[ 15] The parties agree that there are no natural boundaries or
nmonunments to assist in deciding this case. | nust therefore
turn to the occupation by owners. Prior to 1958, when the
subdi vi sion plan was put into place, the plaintiff was using
the disputed area as follows; two apple trees, a clothes line

attached to a tree, a wood pile, parking area, and a shed on
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the southern portion of the property. Al these uses are west
of the fir tree boundary and east of the |line suggested by the
defendant. These uses were in existence prior to 1958 and

continued from 1958 to the present.

[ 16] These uses, conbined with the uncontradi cted evi dence of
the plaintiff that Thorne Duncan suggested the fir tree at the
north end of the property inline with the fir tree at the
south end of the property would, in nmy view, be enough to
decide the case in favour of the plaintiff. However, conmon
sense and |l ogic al so support the plaintiff's case. It seens
hi ghly inprobable that the plaintiff and her husband woul d have
agreed to a |line which would take away property which they had
been using for a nunber of years and cut through a shed which
they had built on the property. Sone tinme in the '60s the
plaintiff's husband built another shed which also sits in the
di sputed area. This again lends credibility to the fact that
the parties thought the boundary |line was as described by the

plaintiff.

[17] It al so seens |ogical that, when agreeing on a boundary
line the parties would probably agree to a boundary that is
observabl e. Fixing the boundary between two large fir trees
and along a line of fir trees that separates the two properties

seens nore |l ogical than fixing a boundary in a place with no
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| and mar ki ngs and which cuts through the plaintiff's garden,

par ki ng and a shed.

[18] | heard a great deal of evidence fromtwo experts who
specul ated as to where Thorne Duncan nust have begun to pace
off 60 feet. The only direct evidence we have is fromthe
plaintiff. Fromthe spot she indicated the actual distance is
between 65 and 69 feet to the fir tree. Wether the distance
was 60 feet or 69 feet, there is nothing to contradict the
plaintiff's evidence that the boundary line was at the fir
tree. | have no basis for disbelieving her evidence and al

the circunstantial evidence tends to support her direct
testinmony. Virtually none of the circunstantial evidence tends

to support the belief of the defendant.

[19] The plaintiff admts that the northern shed which was
built some time in 1963 is over the boundary line to the extent
of the eaves. This slight overhang causes no inconveni ence to
t he defendant and | see no basis for making a conpensation
order in that respect considering the length of tinme the shed
has been there. | conclude that the plaintiff is entitled to

an easenent for the life of the shed.

[ 20] Based on the whol e of the evidence, | can reach no ot her
conclusion than that Thorne Duncan and C edia Duncan agreed to

the fir tree boundary. | leave it to counsel to work out the
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formof order th

j udgment .

[ 21] Costs will

at will best acconplish the result of this

foll ow the event.

"F. Maczko J."
F. MACZKO J.
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