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Sofia and Roman Vol pov:

Acan Devel opnent Inc. brings this builders Iien claimagainst
M. and Ms. Vol pov as owners of the subject property upon which
certain commercial inprovenents were constructed. Default judgnment

has been taken agai nst the defendant Ti ghcon Construction Ltd.

The first issue to determine is the relationship of the
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parties to each other under the terns of the Builders Lien Act,

R S.B.C. (1979) Chapter 40.

M. and Ms. Vol pov had operated a business on the subject
property under their limted conpany Vol co Enterprises Ltd. They
determ ned to enlarge their business prem ses extensively, and on
April 25, 1989, Volco Enterprises Ltd. entered into a construction
managemnment agreenent with the def endant Ti ghcon Construction Ltd.,
of whoma M. Deans was the principal. The agreenent was a fairly
| engt hy formal agreenent whereby Vol co retained Tighcon to be its
construction nanager and authorized Ilimted agent to award
contracts, but only after obtaining the owner's approval, covering
the furnishing of materials and |abour by trade contractors and
suppliers and to purchase or rent necessary materials, tools,
equi pnent and suppli es. Al material and |abour contracts and

supply purchases were to be made in the nanme of the owner.

Sonetime shortly after the entering into of this agreenent,
M . Deans asked M. CGodl er, the principal of Acan, to price out the
job for forns and framng. M. Deans then subsequently suggested
that the job be done on a tine and materials basis, and that is

what was done.

M. Godl er had never seen Tighcon's managenent agreenent and
had assumed that Tighcon was the nmain contractor on this job site

wi th Acan being a subcontractor to Tighcon. On the other hand,
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M. and Ms. Vol pov thought that M. Godler and his crew were
enpl oyees of Tighcon. There was no specific agreenent between
M. and Ms. Vol pov and Ti ghcon for the work being done by Acan
The managenent agreenent contai ned no provision for Tighcon to do
any portion of the construction and any contract with Vol co or

M. and Ms. Vol pov were to be approved of before they were entered
i nto. Ti ghcon had sone authority to purchase materials but no
purchase of materials costing nore than $3,000 was to be nade

wi t hout the owner's witten approval .

| think it nmust be found that Tighcon was a contractor under
the terns of the Builders Lien Act. "Contractor"” is defined under
that Act as foll ows:
"*Contractor' neans a person contracting with
or enployed directly by an owner or his agent
to do work on or to place or furnish material s,
or to do both, on an inprovenent, or for the
rental of equipnment with an operator for use

in maki ng an i nprovenent, but does not include
a worker."

Ti ghcon was a person enpl oyed directly by M. and Ms. Vol pov to do
t he work done by Acan. That enploynment of Tighcon was outside of
the terns of the managenent agreenent. M. and Ms. Vol pov were
aware the work was being done, and they thought that Ti ghcon was
doing it. Paynent was nmade by them to Tighcon who in turn paid
Acan from nonies received from M. and Ms. Volpov, as well as a

nunber of supplies.
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M. and Ms. Volpov assert that they did not know of the
exi stence of Acan until after the claimof lien was filed. The
earlier invoices presented by Tighcon to M. and Ms. Vol pov did
not nmake any reference to what firnms various paynents were nade.
In an invoice of Cctober 11, 1991, the breakdown showed a paynent
of a substantial sum $16, 754. 02 to Acan Devel opnent Inc., and that
name appears in a |list of paynents made by Ti ghcon as prepared by
M. Deans and delivered on Decenber 2, 1991, to M. and Ms.
Vol pov. However, Tighcon was receiving paynent for the work done.
The work was done, and M. and Ms. Vol pov accepted and believed
t hat Ti ghcon was doi ng the work. As such then, | find that Ti ghcon
was a contractor as defined under the Builders Lien Act, not for
the entire project, but for the specific work that M. and Ms.

Vol pov had aut hori zed Ti ghcon to do.

It follows then that Acan was the subcontractor under the
definition contained in the Buil ders Lien Act which reads as

foll ows:

"' Subcontractor' means a person not contracting
with or enployed directly by an owner or his
agent to do work on or to place or furnish
material, or to do both, on or for the nmaking
of an inprovenent, but one who contracts with
or is enployed by the contractor or under him
by anot her subcontractor or their agents for
t he purposes nentioned, but does not include
a wor ker. "

Wi | e Ti ghcon was the contractor for the doing of the specific
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work of forms and fram ng and Acan was a subcontractor to Ti ghcon,
Ti ghcon, nonet hel ess, was not the general contractor for the entire
pr oj ect . Most of the sub trades were working under direct
contracts for M. and Ms. Volpov through their conpany Vol co

Enterprises Ltd.

The summary of invoices paid furnished by M. Deans to M. and
M's. Vol pov on Decenber 2, 1991, cane about at the request of
M. and Ms. Vol pov. M. and Ms. Volpov were becom ng
di ssatisfied with the services being provided by Ti ghcon, and from
that tine on M. Deans was nost entirely absent fromthe job site.
By that tinme also, the work of formng and fram ng under which
Ti ghcon was contractor and Acan was subcontractor had been

conpl et ed.

On Novenber 4, 1991, Tighcon and Vol co Enterprises Ltd., or
M. and Ms. Volpov, agreed in witing to certain further work
bei ng added to the inprovenents. This was the installation of an
oil separator that was required by the building inspector of the
District of Rchnmond to prevent oil from the service bays being
flushed into the sewer system \Wile the docunent refers to the
“contract" being increased by the sum of $9,378, that anount is
significant to the original agreenent between Volco and Ti ghcon
only in that Tighcon's renuneration as constructi on nmanager coul d
vary depending on the total construction costs. The Novenber 4,

1991 agreenent provides that Tighcon is authorized to carry out the

1995 CanLll 944 (BC S.C.)



12

13

6
additional work with the nechanical work to be provided by a firm
referred to as KL.M at a price of $6,628 and civil works at a
price of $2,750. Again, it was M. and Ms. Vol pov's under st andi ng
that the civil work was the excavation and preparation of a
foundation for the oil separator itself and that that work was to
be done by Tighcon. It seens clear then that there was then in
pl ace a contract between Ti ghcon and the Vol povs or their conpany
for this additional civil work. Again, the work in fact was done
by Acan on a tinme and materials basis. In addition, Acan was
continuing to do other incidental work on a tinme and materials

basi s for Tighcon.

On January 28, 1992, Acan billed Tighcon for work done in
Decenber and January, nost of which involved the oil separator
tank, the |ast work being done on January 22, 1992. The evidence
also indicates that the final work done by another trade, the

cenent finishing, was conpleted on January 31, 1992.

On February 12, the building inspector did a final inspection
and noted five mnor deficiencies including installation of grab
bars in the handi capped washroons and a mi nor drywall repair in the
stairway. The evidence is not clear how it canme about but Acan
sent two nmen on February 12, 1992, to the site. They put up a
smal |l piece of drywall and left but did not instal the two grab
bars. M. CGodler has no independent recollection of ordering his

men to do that work but relies on his invoice of March 6, 1992, and
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the cash receipts fromthe building supply for the purchase of a
pi ece of drywall and for the grab bars. Neither M. or Ms. Vol pov
requested that Acan do that work. M. and Ms. Vol pov had been
regul arly faxing Tighcon requests for conpletion of unfinished or
i nconpl ete work, long having given up trying to contact M. Deans
by tel ephone, but had little expectation of that work being done.
Si nce Novenmber 2, 1991, M. and Ms. Vol pov had effectively been
carrying on the construction managenent duties thenselves and M.
Deans had dropped out fromthe picture. That M. Deans sonehow
conmuni cated a request to Acan to do the work done on February 12
seens to be the only inference drawn. |In fact, by February 12, M.
Vol pov had installed the grab bars hinmself, and those left by
Acan's enployees were not utilized. The work actually done by
Acan's enpl oyees on February 12 was to install a small piece of
drywal | approximately four feet by four feet affixed by four screws
over an opening. M. GCodler cannot give any further details of
what wor k was done by his enpl oyees on that date although the tine

charged totals seven hours.

On March 11, 1992, the affidavit of lien was filed agai nst the
subj ect property. Paragraph 22 of the Builders Lien Act sets out
the time within which a claim of lien of a contractor or
subcontractor nmay be filed. It reads as foll ows:

"22. (1) A claimof lien of a contractor or
subcontractor nay be filed as provided in this

Act at any tine after the contract or subcontract
has been nade, but not later than 31 days after
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the contract of the contractor has been
conpl eted, abandoned or otherw se determ ned."
"Conpleted” is defined in Section 1 as foll ows:
"' Conpl eted', whenever used with reference to
a contract for an inprovenent, means substanti al
per formance, not necessarily total performance."”

The next issue in this case is what was the contract of the
contractor Tighcon and when had it been conpleted, abandoned or
ot herwi se determ ned. Tighcon was not a contractor contracting to
do the entire project. In addition to being the construction
manager for an agreed fee of $11, 000 with a possi bl e bonus, Tighcon
was al so a contractor to do the formng and framng on a tinme and
materi al s arrangenment and to do the civil work on the oil separator
for $2,750. Both of those contracts had been conpl eted by January
31, 1992. In addition, at the very nost, Tighcon could be said to
have an agreement or understanding with M. and Ms. Vol pov to do
some further sundry work, which work, of course, was perforned by
Acan. Again, at the nobst, Acan's contracts to do that work could
only be contracts to do the work requested formtinme to tine, and
each request would constitute a separate contract. M. Godler
agreed that at least after the conpletion of the formng and
framng, his work on the job site was work that he did on the
instructions of M. Deans and that Acan had no right to do that
wor k which could have been turned over to any other person at

anyti ne.

The entire project had been substantially conpleted at the
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very latest on January 31, 1995, if not earlier. M. and Ms.
Vol pov had noved into the main building and were carrying on
busi ness there prior to Christmas. |If there was any contract of
the contractor for which Acan can claimas subcontractor it would
have to be for a separate contract to do the work that was done on
February 12, 1992. However, | amnot satisfied that there was even
such a contract. M. CGodler is unable to explain the circunstances
under which his worknen went to the site. Prior to this tine,
Ti ghcon seens to have been dropped out of the picture conpletely
and M. and Ms. Volpov did not request Tighcon to do what was
required by the building inspector on February 10, 1992. A copy of
t he i nspection report was faxed to Ti ghcon not wi th any expectation
that that work woul d be done by Tighcon. This is clearly evident
by M. Volpov having installed the grab bars hinself prior to
February 12, 1992.

In these circunstances then, Acan's claim for lien nust be

di smssed with costs to the defendants, Sofia Vol pov and

Roman Vol pov.

"ERRICO, J."

Sept enber 6, 1995
Prince Rupert, BC
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