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Commonweal t h 1 nsurance Co.
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PRONBE, J. A : The GCeneral Accident Assurance Co. of Canada
(the "applicant"), applies for |leave to appeal from the order of
the Honourable M. Justice Tysoe pronounced June 24, 1994,
di sm ssing the applicant's application pursuant to Rul e 18A of the

Rules of Court, for an order that the Corporation of the District of

Mat squi's action against it be di sm ssed.

| do not intend to set out in detail the |l engthy history
of this proceeding which is well known to the parties and which,
for the benefit of any panel sitting on reviewof this decision, is
contained in the witten nmenorandum of argunent filed on behal f of
t he applicant and the witten subm ssions on behalf of Mtsqui and
Commonweal th in reply. Suffice it to say that Matsqui's action is
agai nst seven insurers and involves which, if any of them are
required to i ndemmify Matsqui for damages and/or costs arising from
a previous action and appeal in which Mitsqui was ultimtely
ordered to pay damages in the anount of $100,000.00 to a third

party, and to purchase that third party's property.

The action originally came on before M. Justice Tysoe
for three days in My 1994, at which tine Matsqui was seeking
j udgnment agai nst one of the insurers, Commonweal th |nsurance Co.
At that tinme, Commonweal th and two other insurers argued that the
case was not appropriate for disposition under Rule 18A M.
Justice Tysoe agreed with this position, and dism ssed Matsqui's

appl i cation. On that application, M. Justice Tysoe canvassed
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essentially the sanme legal and factual foundations which were
relevant to this applicant's 18A application in June. In
dism ssing Matsqui's Rule 18A application, M. Justice Tysoe

stated, in part:

"I dismss the application of Matsqui for judgnent
pursuant to Rul e 18A. Rule 18A(5) provides that judgnent
shoul d not be granted if the court is unable to find the
facts necessary to determne the i ssues before it, or if
it would be unjust to decide the issues on an 18A
application. Both of those obstacles are present inthis
case.

It is my view that it would be inappropriate to
grant judgnment on this application for at |east three
reasons. The first reason is that | agree wth the
conclusion of M. Justice Drost in the Privest case, that
it should be left to a judge followi ng the introduction
of evidence and expert opinions at a normal trial to
deci de whet her the policies of Coonmonweal th and t he ot her
i nsurers have been triggered by an occurrence during the
policy periods, including the decision alluded to M.
Justice Drost as to which of the four triggering theories
rai sed by the authorities is the appropriate one in the
present circunstances."

M. Justice Tysoe then went on to give two other reasons for
di sm ssing the application. At that tinme, M. Justice Tysoe seized

hi msel f of all further applications in this matter.

It is against that background that the applicant's 18A
application cane before M. Justice Tysoe in June 1994, together
with an application by another insurer also seeking dismssal of

Mat squi 's action. At that time, M. Justice Tysoe gave the reasons
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which are in dispute on this application. Because they are brief,

| wll repeat themin full.
"THE COURT: In my Reasons for Judgnent on My 12,
1994, when the plaintiff was seeking judgnment on sunmary
trial agai nst Cormonweal th | nsurance Conpany, | nade the

comment that the trial judge should also consider the
effect of the expired limtation period with respect to
the insurers which provided coverage during the statute
barred periods. Nothing that has been submtted to ne by
counsel for General Accident Assurance Conpany of Canada
or Canadi an Northern Shield I nsurance Conpany has changed
nmy Vi ews.

| believe that there should be a trial to determ ne
the matter even if it could be argued that the mandatory
injunction for Matsqui to purchase the property is not
covered by the policies issued by these two insurers.
There is still the issue of the $100, 000 damages awar ded
by the Court of Appeal. Although those damages may be
damages that arose outside of the coverage periods, the
acts giving rise to those damages were conti nuous acts
fromat l|least 1971 until the date of trial, and those
continuous acts occurred during the policy periods of
bot h General Accident I nsurance Co. and Canadi an Nort hern
Shi el d I nsurance Conpany.

| dism ss the applications of these two insurers for
j udgnment pursuant to Rule 18A."

When these two sets of reasons are read together, which
| think they nust be in order to place the latter decisionin its
proper perspective, it is evident that M. Justice Tysoe felt
hi msel f faced with conplex issues of fact and | aw which invol ved
several parties. As | read both sets of reasons, M. Justice Tysoe
determ ned that he could not make the necessary findings of fact
and law on the Rule 18A application which would enable himto do

justice in the case. He was not persuaded that he could sinply
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rely on the underlying judgnment giving rise to Matsqui's action
agai nst these insurers as settling all necessary matters of fact.
He, therefore, dism ssed the application with the result that the
applicant was required to proceed to trial with the rest of the

parties to the action.

Counsel for the applicant submts that this was an
appropriate case for an 18A determ nation; that M. Justice Tysoe
m sapprehended the facts and the inport of the Privest deci sion; and
t hat the underlyi ng judgnment agai nst Matsqui provided all the facts
necessary to resolve the i ssues between the applicant and Mat squi .
He submits, therefore, that he has established sufficient nmerit to
this appeal to warrant | eave being granted. He also subnits that
priority appeal dates for a two day appeal could be obtained for
md-May if this court so ordered. The trial is currently set to
proceed for ten days in June and is presently being nanaged by a

Suprene Court judge.

Counsel for Mat squi , supported by counsel for
Commonweal th, submits that this court should not interfere with M.
Justice Tysoe's exercise of discretion in refusing to decide this
matter on an 18A application. She submits that this is indeed a
case involving a nunmber of conplex issues of fact and |aw which
were not resolved in the underlying acti on and which are very nuch
alive between all of the parties to the action. She subnits that

it would be unjust to the other parties involved in the litigation
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to permt the applicant to hive hinself off in this fashion where
the issues and liability of all of the defendants are inter-
related. She is also concerned about redirecting the energies of
the other parties to an appeal in May, when the best that the
applicant could hope for on appeal is an order that the matter

shoul d proceed vis-a-vis this applicant under Rule 18A.

This court will not lightly interfere with the exercise
of the discretion of a Chanbers judge on an 18A application. In
this case, it is apparent that M. Justice Tysoe knew the options
avai l able to hi munder Rule 18A. Wile the Privest case to which he
referred in his reasons may wel |l be distinguishable on its facts,
it does not followthat M. Justice Tysoe erred in referring to or
relying uponit. Nor aml| persuaded that there is an arguabl e case
that M. Justice Tysoe mi sapprehended the facts, or the conplexity
of the issues of fact and |law before him In comng to that
conclusion, | bear in mnd the fact that he heard three days of
subnmi ssions dealing with related issues a short tine prior to
hearing the application which has given rise to this appeal. He
was, thus, in a very favourable position to determ ne whether the
i ssues could fairly be resolved on a summary basis. He concl uded

that they could not.

| am not persuaded that a division of this Court would
interfere with his decision in that regard. | find the foll ow ng

remarks of M. Justice Lanbert in Jon McComb et al v. Sunshine Cabs Ltd.
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(unreported), July 25, 1989, Vancouver Registry No. CA011038 at

pages 3-4 of that decision instructive in these circunstances:

"“I'n my opinion, when a Chanbers Judge has reached a
conclusion that he is unable to find the facts necessary
to decide the issues of fact or law then this Court
should not grant |eave to appeal except on the
application of the usual rules with respect to |eave to
appeal, nanely, that there is an issue involved that is
of inportance beyond the inportance of the particul ar
case, or there is sone issue of fundanental and perhaps
termnal justice between the parties.

| would not wish to foster a process whereby an 18A
application could be taken and refused, a |eave
application woul d be taken and granted, the appeal could
be heard, and the appeal would turn out to be deci ded on
the basis that the Chanbers Judge had reached a proper
decision in refusing the 18A judgnent.

Rule 18A is designed to pronote the resolution of
di sputes through the Courts on a speedier and |ess
expensive basis than the trial basis but wthout any
sacrifice of justice. 1In ny opinion, the nerits of the
saving of expense, and speed will not be fostered if
| eave to appeal from a refusal of judgnent is granted
nmerely on the basis that a Chanbers Judge in this Court
i s persuaded that a Chanbers Judge in the Suprene Court
reached a wong conclusion as to whether he was able to
find, on the whole of the evidence before him the facts
necessary to decide the issues of fact or |aw properly
required for judgnent."

| amalso of the viewthat, if |eave were granted, there
woul d probably be a |l engthy delay of the trial. Even if the appeal
were heard in May, 1995, the decision of this Court m ght well be
reserved, and if the applicant were successful on appeal, he would
have very little time to have the matter reset for hearing in
Chanbers prior to trial. Further, counsel for the applicant

advi ses that the applicant is required to participate in the trial
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in any event by virtue of its counter-claimand certain third party
pr oceedi ngs. Finally, | <conclude that this appeal is of no

interest to anyone other than the i nmedi ate parties to the action.

For these reasons, | would dismss the application for

| eave to appeal .

"The Honour abl e Madam Justice Prowse"
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