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Reasons for Judgnent of the Honourable M. Justice Smth:

[1] This is an application for |eave to appeal the dism ssa
of an appeal froman interlocutory order made by a naster
pursuant to Rule 26(11) of the Rules of Court in an action for
damages for personal injuries allegedly suffered by the

appel lant, M. Thurston, in a notor vehicle collision in March

1999.

[2] In the action, M. Thurston clains that he suffered
injury to his neck and his back in the collision. As well, he
cl ai ms danages for |loss of incone on the basis that his
injuries have prevented himfromworking at his occupation as

a carpenter.

[3] M. Thurston injured his neck and back in a fall at work
i n Decenber 1998 and made a claimfor Wrkers' Conpensation
benefits as a result. He clains that the injuries suffered in
the autonobile collision aggravated the injuries he sustained
earlier at work. In May 2002, a chanbers judge ordered that
the Wbrkers' Conpensation Board deliver to the respondent's
solicitors copies of all records in its possession or contro
relating to the back injury claim Those records incl uded
docunents indicating that M. Thurston had al so suffered a
knee injury at work in 1992, and that he took the position

with the Wirkers' Conpensati on Board as of Decenber 2001 that
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t he conbined effects of his knee injury and his back injury
made it inpossible for himto continue working. As a result,
the respondent applied for an order that the Wrkers'
Conpensati on Board deliver to his solicitors copies of al
records in its possession or control relating to M.
Thurston’s knee injury. Master Tokarek made that order. M.
Thur st on appeal ed and, on 29 June 2004, M. Justice G obernan

di sm ssed his appeal .

[4] In brief reasons, the chanbers judge noted that M.
Thurston objected to the order because it was unduly
prejudicial to his privacy. He summarized M. Thurston's
position this way:
[3] ...He does not object to docunents being
di scl osed, but suggests that nore stringent
condi tions ought to be placed on the docunents, and,
in particular, either that he be allowed to see the
docunents first and vet themfor rel evance, and
perhaps for privilege, or that the orders be nore

narrowmy defined so that his privacy woul d be
subject to greater protection.

[5] The chanbers judge noted that the form of order suggested
in Halliday v. McCulloch (1986), 1 B.C. L.R (2d) 194
(B.C.C.A.) mght have been appropriate in the circunstances.

However, he sai d:

[6] Wth respect to the vetting, there is sone
hi story of concern over whether M. Thurston, who
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represents hinself, has the ability to understand
the | egal concept of relevance and to properly vet
docunents.

[6] As | understand it, M. Thurston's position is that the
master erred in failing to nake a Halliday type order. Such
an order would have directed the Wrkers' Conpensation Board
to deliver the docunents in question to M. Thurston so that
he m ght conpile a list of docunents in the usual way for
delivery to the respondent’s solicitors. Second, M. Thurston
wi shes to argue that the order directing delivery of al
docunments "relating to a knee injury suffered in 1992" is too
broad. |In particular, he wishes to argue that the order
shoul d be restricted to "all nedical records and all wage | oss
paynments for periods of disability from Decenber 8, 1998 to
present”, and that the order shoul d exclude disclosure of
"informati on conveyed to Mnistry of Human Resources by or for
third parties in confidence on the basis it would not be

di scl osed", as well as "intimate details of counselling
sessions”. Third, he wishes to nake three Charter argunents:
that the refusal to nake a Halliday type order was based on
the fact that he is not a trained | awer and therefore
constitutes discrimnation contrary to s. 15 of the Charter;
that the order contravenes his right to fundanental justice

guaranteed by s. 7 of the Charter; and that the order
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constitutes an unreasonabl e search and seizure contrary to s.
8 of the Charter. Finally, he wishes to argue that the test
for relevance in relation to docunentary discovery as |aid

down in the Peruvian Guano case, (1882), 11 QB.D. 55 (C A)

Is too broad and should no | onger be followed in British

Columbia. | will deal with these four points in reverse
or der.
[7] In support of his subm ssions on the Charter and the

breadth of the rel evance test in Peruvian Guano, M. Thurston
handed up a copy of the Intervenor's factumfiled in Smth
(Guardian ad litemof) v. Funk, 2003 BCCA 449 in which these
argurments were fully devel oped. The Intervenor argued that
Hal | i day orders should be liberally granted in applications
for disclosure of third party records as a neans of bal anci ng
the need for full disclosure of relevant information with the
protection of privacy and equality rights of the litigant.
This Court dism ssed the appeal in that case as noot, since

t he docunents in question had already been delivered in
conpliance with the order. However, in doing so, Low J. A,
speaki ng for a unani nous Court, said, after referring to Jones
v. Nelson (1980), 24 B.C.L.R 109 (C. A ), Halliday v.
McCul | och (1986), 1 B.C.L.R (2d) 194 (C. A) and Dufault v.

Stevens (1978), 6 B.C.L.R 199 (C A ):
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[4] Nor am | persuaded that there is any need for
us to rule on the issues raised in order to settle
the law for the guidance of litigants and the
judiciary. The lawis well settled by the three
cases | have cited. The application of the |aw so
settl ed depends upon the facts and circunstances in
each case and the proper exercise of judicial

di scretion. Therefore, in the absence of this Court
undertaking a review of the lawin this area of
procedure by convening a five-judge panel, which was
requested and denied, we are not in a position to
change the law, nor are we asked so to do. Al we
could do is determ ne whether there was a revi ewabl e
error in any of the three cases now before us. That
exerci se woul d have no practical purpose in the
particul ar action and would not |ikely be of

assi stance in other cases.

[8] Those renarks are apt in the present circunmstances in
respect of M. Thurston’s subm ssions on the Charter and the

breadth of the rel evance rule.

[9] Next, although the order nmade by the naster was a broad
one, as the chanbers judge recogni zed, Rule 26(11) confers a
broad discretion. M. Thurston put forward no valid basis for
suggesting that records relating to his knee injury created
bef ore Decenber 1998, when he suffered his enploynent-rel ated
neck and back injuries, are not relevant and shoul d not be
disclosed. In ny view, such records, if they exist, would
likely fall within the scope of the discovery rule. Further,
he has not asserted solicitor-client privilege over any
particul ar docunents or class of docunents that may be

contained in the records in question. During oral subm ssions
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he referred to correspondence by his solicitor on his behalf
to the Board and its solicitors in relation to his
conpensation clainms. However, such correspondence with third
parti es does not attract solicitor-client privilege.

Mor eover, while there may be docunents in the records that M.
Thurston would wi sh to keep confidential, he did not identify
them and, in any event, his wish is not a bar to their

di sclosure if they are relevant. Although the naster could
have ordered that the records be delivered to M. Thurston
first so that he could determ ne whether any such confidentia
docunents are included and, if so, whether he wi shed to anend
his pleadings in such a way as to render themirrelevant, it
was within his discretion not to make such an order.

Accordi ngly, the prospect that a division of this Court could
be persuaded that the chanbers judge erred in refusing to

substitute his discretion for that of the master is renote.

[10] Finally, the order granted in the Halliday case was not
| aid down as a precedent for all cases concerning discovery of
third party docunments. As M. Justice Lanbert said in that

deci si on, speaking for a unaninous Court, at page 200:

| have put forward a set of nechanics rather than a
draft of a formof order. But | nmake the sane
observation as M. Justice Seaton nmade in Jones v.
Nel son. The mechanics are appropriate for this case
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and for like cases. In other cases where they are
not appropriate, they should not be used.

[11] Thus the question for the master in this case was whet her
a Hal li day, supra order was appropriate. One of the rel evant
factors, as M. Justice G obernman pointed out in his reasons,
is the fact that M. Thurston does not appear by counsel, but
rather in person. M. Thurston takes objection to that as a
rel evant factor on the basis that it discrimnates against him
because he is not a trained |lawer. He submits that he is
intelligent and capabl e of understandi ng the concepts of

rel evance and privilege and that the fact that he is not

| egally trained should not disqualify himfromthe benefit of

a Halliday order. However this subm ssion msses the point.

[12] The relevance of M. Thurston's lay status is that he is
not inpressed with the professional obligations of |awers to
uphold the integrity of the judicial process. This notion was
expressed by McEachern C.J.S.C. in Boxer v. Reesor (1983), 43

B.C.L.R 352 (S.C.) at paragraph 21 as foll ows:

The responsibility of a solicitor in connection with
the preparation of a list of docunents has often
been stated. | regard the followi ng extract from
The Conduct of CGivil Litigation in British Col unbi a,
Fraser & Horn, 1978, vol. 1, pp. 276-277, to be an
accurate statenent of the |aw except that in this
provi nce we do not require an order for production
and |ists of docunents are no | onger verified by
affidavit:
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“"Nowhere in civil procedure is the
responsibility of the | awyer greater than in
the area of discovery of docunents.

This is partly because the | awer's concept of
rel evancy is ordinarily nore extensive than
that of the client. It seens rarely to occur
to a litigant that such things as cancelled
cheques, receipts, birthday cards, telephone
bills and the |ike m ght have a bearing on the
case. A kind of docunmentation which a client
notoriously fails to produce, unless
specifically asked to do so by his lawer, is
the interoffice nmeno, sonetines a rich and
critical source of information.

Additionally, the litigant, ow ng no speci al
duty of loyalty to the integrity of the
judicial system may be unenthusiastic about
di scl osi ng the exi stence of docunents har nful
to his case. As an officer of the Court, the
| awyer has the responsibility to police the
conscience of his client in this area.

The process of discovery of docunents tends to
pi nch nost, as one m ght expect, where the
party from whom di scovery i s sought has
numerous records to go through. The task of
persuading a client to undertake this duty
faithfully can be considerable.

Careful attention should be paid to - and the
client questioned about - docunents which have,
ei ther innocently or corruptly, passed out of
hi s possession, by destruction or otherw se.

The |l awyer's duty was canvassed in the House of
Lords, where Lord Wight put the matter as
fol | ows:

"The order of discovery requires the client
to give information in witing and on oath of
al | docunments which are to have been in his
cor poreal possession or power, whether he is
bound to produce themor not. A client cannot
be expected to realize the whol e scope of
that obligation w thout the aid and advi ce of
his solicitor, who therefore has a peculiar

2004 BCCA 505 (CanLll)



Thurston v. Bl ondeau Page 10

duty in these matters as an officer of the
court carefully to investigate the position
and as far as possible see that the order is
conplied with. Aclient left to hinself could
not know what is relevant, nor is he likely
to realize that it is his obligation to

di scl ose every rel evant docunent, even a
docunent which woul d establish, or go far to
establ i sh, against himhis opponent's

case. The solicitor cannot sinply allow the
client to make whatever affidavit of
docunments he thinks fit nor can he escape the
responsi bility of careful investigation or
supervision. If the client will not give him
the information he is entitled to require or
If he insists on swearing an affidavit which
the solicitor knows to be inperfect or which
he has every reason to think is inperfect,
then the solicitor's proper course is to

wi t hdraw fromthe case. He does not

di scharge his duty in such a case by
requesting the client to nmake a proper
affidavit and then filing whatever affidavit
the client thinks fit to swear to." (Mers
v. Elman, [1940] A C 282, at 322)"

[13] Thus, | amnot convinced that M. Thurston has any chance
of persuading a division of this Court that his status as a
lay litigant is not a relevant factor, and that it was

di scrimnatory to deny hima Halliday type order on that

basi s.
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[14] In my view, there is nothing in this proposed appeal that
woul d justify placing it before a division of this Court.

Accordingly, the application for |eave to appeal is dism ssed.

“The Honourable M. Justice Smth”
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